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NOMINATION & CONFIRMATION PROCESS

Article II section 2 of the Constitution states that the Presidents "shall nominate, and by and 
with the Advice and Consent of the Senate, shall appoint ... Judges of the Supreme Court..." 
U.S. Const. art. 2 § 2, cl. 2.

The process:

   1. The President usually will consult with Senators before announcing a nomination.
   2. When the President nominates a candidate, the nomination is sent to the Senate Judiciary 
Committee for consideration.
   3. The Senate Judiciary Committee holds a hearing on the nominee. The Committee usually 
takes a month to collect and receive all necessary records, from the FBI and other sources, 
about the nominee and for the nominee to be prepared for the hearings.
   4. During the hearings, witnesses, both supporting and opposing the nomination, present 
their views. Senators question the nominee on his/her qualifications, judgment, and 
philosophy.
   5. The Judiciary Committee then votes on the nomination and sends its recommendation 
(that it be confirmed, that it be rejected, or with no recommendation) to the full Senate.
   6. The full Senate debates the nomination.
   7. The Senate rules allow unlimited debate (a practice known as filibustering). To end the 
debate, it requires the votes of 3/5 of the Senate or 60 senators (known as the cloture vote).
   8. When the debate ends, the Senate votes on the nomination. A simple majority of the 
Senators present and voting is required for the judicial nominee to be confirmed. If there is a 
tie, the Vice President who also presides over the Senate casts the deciding vote.

The following resources are about the nomination process:

    * The Chief Justice of the United States: Responsibilities of the Office and Process for 
Appointment (CRS Report, Order Code RL32821, Updated September 12, 2005) [http://
www.bespacific.com/mt/resources/2005.09.22.crssab.pdf]

    * Supreme Court Appointment Process: Roles of the President, Judiciary Committee, and 
Senate (CRS Report, Order Code RL31989. Updated July 6, 2005) [http://fpc.state.gov/
documents/organization/50146.pdf or http://digital.library.unt.edu/govdocs/crs//data/2005/
upl-meta-crs-6787/RL31989_2005Jul06.pdf]

    * The "Confirmation Process" and the "Selection Process" entries of Supreme Court A to Z, 
110-114, 286-288 (Kenneth Jost ed., 3rd ed., 2003) [REF KF8742 .A34 S8 2003]

    * The "Selection of Justices" and the "Appointment and Removal Power" entries of Oxford 
Companion to The Supreme Court of the United States, 48-50, 896-899 (Kermit L. Hall, 
James W. Ely, Jr., Joel B. Grossman, 2d ed., 2005) [REF KF8742 .A35 O93 2005]

    * Nomination Process (Supreme Court Watch - A Project of Alliance for Justice) [http://



www.supremecourtwatch.org/scw/nomination_process.aspx]

    * A Citizens' Guide to the Judicial Confirmation Process (People for the American Way) 
[http://www.pfaw.org/pfaw/general/default.aspx?oid=18122]

    * Henry J. Abraham, Justices, Presidents, and Senators: A History of the U.S. Supreme 
Court Appointments from Washington to Clinton (4th ed., 1999) [5th Floor, KF8742 .A72 
1999] explains the appointment process in great detail, taking into consideration the political 
background of the time.

    * The Senate Judiciary Committee (from "A Vacancy on the Court" Web site by George 
Watson, Arizona State University) [http://partners.is.asu.edu/~george/vacancy/sjc.html] 
provides biographical information, and partisanship and ideological scores of Senate 
Judiciary Committee members.

    * "Memorandum of Understanding on Judicial Nominations" [http://www.c-span.org/pdf/
senatecompromise.pdf] is a deal spearheaded by Senator McCain and signed by seven 
Republican Senators and seven Democratic Senators whereby the Democrats promised they 
would filibuster future judicial nominations only in "extraordinary circumstances" and the 
Republicans promised not to invoke the "nuclear option" for the remainder of the 109th 
Congress.

Lobbying Group Websites:

From the Right:

Progress for America [ HYPERLINK "http://www.progressforamerica.com/" http://
www.progressforamerica.com/] has a Web site for Judge Alito [ HYPERLINK "http://
judgealito.com/" http://judgealito.com/] with information about Judge Alito and what others 
are saying about him. 

American Center for Law and Justice [ HYPERLINK "http://www.aclj.org/" http://
www.aclj.org/] 

From the Left:

People for the American Way [ HYPERLINK "http://www.pfaw.org/pfaw/general/" http://
www.pfaw.org/pfaw/general/] has a special "Supreme Court 2005" Web site 

[ HYPERLINK "http://www.pfaw.org/pfaw/general/default.aspx?oid=16617" http://
www.pfaw.org/pfaw/general/default.aspx?oid=16617] which provides synopses of major 
constitutional issues on which the new nominee(s) to the Court will have a huge effect. The 
site also includes a  HYPERLINK "http://media.pfaw.org/stc/AlitoPreliminary.pdf" 24-
page preliminary report on Judge Alito. 

Alliance for Justice [ HYPERLINK "http://www.allianceforjustice.org/" http://
www.allianceforjustice.org/] has a special "Supreme Court Watch: Democracy in the 
Balance" Web site [ HYPERLINK "http://www.supremecourtwatch.org/" http://



www.supremecourtwatch.org/], and a  HYPERLINK "http://
www.supremecourtwatch.org/AlitoPrelim1031.pdf" preliminary report on Judge Alito. 

Moveon.org [ HYPERLINK "http://www.moveon.org/" http://www.moveon.org/]  

Television Advertisements after Alito’s Nomination:

The following two websites provide links to two advertisements run during the Alito 
nomination process:

Anti-Alito ad:  HYPERLINK "http://www.savethecourt.org/site/c.mwK0JbNTJrF/b.867163/
k.C6BD/TV_Ads.htm" \t "_blank" http://www.savethecourt.org/site/c.mwK0JbNTJrF/b.867163/
k.C6BD/TV_Ads.htm

Pro-Alito ad:  HYPERLINK "http://www.committeeforjustice.org/contents/alito/
alitoad.shtml" \t "_blank" http://www.committeeforjustice.org/contents/alito/alitoad.shtml 

The Federalist Papers:

Excerpt from Alexander Hamilton’s Federalist Paper No. 76:The truth of the principles here 
advanced seems to have been felt by the most intelligent of those who have found fault with 
the provision made, in this respect, by the convention. They contend that the President ought 
solely to have been authorized to make the appointments under the federal government. But 
it is easy to show, that every advantage to be expected from such an arrangement would, in 
substance, be derived from the power of NOMINATION, which is proposed to be conferred 
upon him; while several disadvantages which might attend the absolute power of 
appointment in the hands of that officer would be avoided. In the act of nomination, his 
judgment alone would be exercised; and as it would be his sole duty to point out the man 
who, with the approbation of the Senate, should fill an office, his responsibility would be as 
complete as if he were to make the final appointment. There can, in this view, be no 
difference between nominating and appointing. The same motives which would influence a 
proper discharge of his duty in one case, would exist in the other. And as no man could be 
appointed but on his previous nomination, every man who might be appointed would be, in 
fact, his choice.

But might not his nomination be overruled? I grant it might, yet this could only be to make 
place for another nomination by himself. The person ultimately appointed must be the object 
of his preference, though perhaps not in the first degree. It is also not very probable that his 
nomination would often be overruled. The Senate could not be tempted, by the preference 
they might feel to another, to reject the one proposed; because they could not assure 
themselves, that the person they might wish would be brought forward by a second or by 
any subsequent nomination. They could not even be certain, that a future nomination would 
present a candidate in any degree more acceptable to them; and as their dissent might cast a 
kind of stigma upon the individual rejected, and might have the appearance of a reflection 
upon the judgment of the chief magistrate, it is not likely that their sanction would often be 
refused, where there were not special and strong reasons for the refusal.



To what purpose then require the co-operation of the Senate? I answer, that the necessity of 
their concurrence would have a powerful, though, in general, a silent operation. It would be 
an excellent check upon a spirit of favoritism in the President, and would tend greatly to 
prevent the appointment of unfit characters from State prejudice, from family connection, 
from personal attachment, or from a view to popularity. In addition to this, it would be an 
efficacious source of stability in the administration.

It will readily be comprehended, that a man who had himself the sole disposition of offices, 
would be governed much more by his private inclinations and interests, than when he was 
bound to submit the propriety of his choice to the discussion and determination of a different 
and independent body, and that body an entire branch of the legislature. The possibility of 
rejection would be a strong motive to care in proposing. The danger to his own reputation, 
and, in the case of an elective magistrate, to his political existence, from betraying a spirit of 
favoritism, or an unbecoming pursuit of popularity, to the observation of a body whose 
opinion would have great weight in forming that of the public, could not fail to operate as a 
barrier to the one and to the other. He would be both ashamed and afraid to bring forward, 
for the most distinguished or lucrative stations, candidates who had no other merit than that 
of coming from the same State to which he particularly belonged, or of being in some way 
or other personally allied to him, or of possessing the necessary insignificance and pliancy to 
render them the obsequious instruments of his pleasure.

Selected Quotations from the California Code of Judicial Ethics

PREAMBLE:  
“The Code of Judicial Ethics ("Code") establishes standards for ethical conduct of judges 
on and off the bench and for candidates for judicial office.”

CANON 2:  A JUDGE SHALL AVOID IMPROPRIETY AND THE APPEARANCE 
OF IMPROPRIETY IN ALL OF THE JUDGE'S ACTIVITIES
“Promoting Public Confidence.  A judge shall respect and comply with the law and shall 
act at all times in a manner that promotes public confidence in the integrity and impartiality 
of the judiciary.”

CANON 3:  A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL OFFICE 
IMPARTIALLY AND DILIGENTLY
“A judge shall not make any public comment about a pending or impending proceeding in 
any court.”

CANON 5:  A JUDGE OR JUDICIAL CANDIDATE SHALL REFRAIN FROM 
INAPPROPRIATE POLITICAL ACTIVITY
“Judges are entitled to entertain their personal views on political questions. They are not 
required to surrender their rights or opinions as citizens. They shall, however, avoid 
political activity that may create the appearance of political bias or impropriety. Judicial 
independence and impartiality should dictate the conduct of judges and candidates for 
judicial office.”



“A candidate for election or appointment to judicial office shall not (1) make statements to 
the electorate or the appointing authority that commit the candidate with respect to cases, 
controversies, or issues that could come before the courts, or (2) knowingly, or with 
reckless disregard for the truth, misrepresent the identity, qualifications, present position, or 
any other fact concerning the candidate or his or her opponent.”

WEBSITE INSTRUCTIONS – Directions for viewing presentation materials (i.e. how to get program 
handouts):

Go to  HYPERLINK "http://www/kennedyinn.org" http://www.kennedyinn.org
Click on “Members Only”
Login using your first initial and your last name (for example, Jim Mize = jmize) NB – Must be in lower case!!!
Enter Password “kennedy” – (later you may change to your own personal password)
Click on “Presentation Materials”
Click on any program you wish
Click on the materials within that program you wish to review.  Any document that appears will be a Word 
document.  You may chose at that point to read it on line, print it out completely, or print out only certain pages 
just as you would be able to do with any other Word document.  You may also print an MCLE Certificate of 
Attendance for yourself for any program this program year by clicking on the MCLE link.
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