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What is Metadata? 

Metadata is typically referred to by the shorthand phrase “data about data,” it describes the 
content, quality, condition, history and other characteristics of the data. 

It is information about a particular data set which may describe, for example, how, when and by 
whom it was received, created, accessed, and/or modified and how it is formatted.  Some 
metadata, such as file dates and sizes, can easily be seen by users.  Other metadata can be 
hidden or embedded and unavailable to computer users who are not technically adept.  Metadata 
is generally not reproduced in full form when a document is printed. 

California Evidence Code 

§ 917.  Presumption that certain communications are confidential 
 
(a) If a privilege is claimed on the ground that the matter sought to be disclosed is a 
communication made in confidence in the course of the lawyer-client, physician-patient, 
psychotherapist-patient, clergy-penitent, husband-wife, sexual assault counselor-victim, or 
domestic violence counselor-victim relationship, the communication is presumed to have been 
made in confidence and the opponent of the claim of privilege has the burden of proof to establish 
that the communication was not confidential. 
 
(b) A communication between persons in a relationship listed in subdivision (a) does not lose its 
privileged character for the sole reason that it is communicated by electronic means or because 
persons involved in the delivery, facilitation, or storage of electronic communication may have 
access to the content of the communication. 
 
(c) For purposes of this section, "electronic" has the same meaning provided in Section 1633.2 of 
the Civil Code. 

California Rules of Professional Conduct 

Rule 3-100. Confidential Information of a Client 

(A) A member shall not reveal information protected from disclosure by Business and Professions 
Code section 6068, subdivision (e)(1) without the informed consent of the client, or as provided in 
paragraph (B) of this rule. 

(B) A member may, but is not required to, reveal confidential information relating to the 
representation of a client to the extent that the member reasonably believes the disclosure is 
necessary to prevent a criminal act that the member reasonably believes is likely to result in 
death of, or substantial bodily harm to, an individual. 

(C) Before revealing confidential information to prevent a criminal act as provided in paragraph 
(B), a member shall, if reasonable under the circumstances: 
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(1) make a good faith effort to persuade the client: (i) not to commit or to continue the criminal act 
or (ii) to pursue a course of conduct that will prevent the threatened death or substantial bodily 
harm; or do both (i) and (ii); and 

(2) inform the client, at an appropriate time, of the member's ability or decision to reveal 
information as provided in paragraph (B). 

(D) In revealing confidential information as provided in paragraph (B), the member's disclosure 
must be no more than is necessary to prevent the criminal act, given the information known to the 
member at the time of the disclosure. 

(E) A member who does not reveal information permitted by paragraph (B) does not violate this 
rule. 

Rule 3-110. Failing to Act Competently. 

(A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal services with 
competence. 

(B) For purposes of this rule, "competence" in any legal service shall mean to apply the 1) 
diligence, 2) learning and skill, and 3) mental, emotional, and physical ability reasonably 
necessary for the performance of such service. 

(C) If a member does not have sufficient learning and skill when the legal service is undertaken, the member 
may nonetheless perform such services competently by 1) associating with or, where appropriate, 
professionally consulting another lawyer reasonably believed to be competent, or 2) by acquiring sufficient 
learning and skill before performance is required. 

Rule 3-210. Advising the Violation of Law 

A member shall not advise the violation of any law, rule, or ruling of a tribunal unless the member 
believes in good faith that such law, rule, or ruling is invalid. A member may take appropriate 
steps in good faith to test the validity of any law, rule, or ruling of a tribunal. 

Federal Rules of Civil Procedure 

Rule 26. General Provisions Governing Discovery; Duty of Disclosure 

(b) Discovery Scope and Limits. 

(5) Claims of Privilege or Protection of Trial Preparation Materials. 

(A) Information Withheld.  

When a party withholds information otherwise discoverable under these rules by claiming that it is 
privileged or subject to protection as trial -preparation material, the party shall make the claim 
expressly and shall describe the nature of the documents, communications, or things not 
produced or disclosed in a manner that, without revealing information itself privileged or 
protected, will enable other parties to assess the applicability of the privilege or protection.  
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(B) Information Produced.  

If information is produced in discovery that is subject to a claim of privilege or of protection as 
trial-preparation material, the party making the claim may notify any party that received the 
information of the claim and the basis for it. After being notified, a party must promptly return, 
sequester, or destroy the specified information and any copies it has and may not use or disclose 
the information until the claim is resolved. A receiving party may promptly present the information 
to the court under seal for a determination of the claim. If the receiving party disclosed the 
information before being notified, it must take reasonable steps to retrieve it. The producing party 
must preserve the information until the claim is resolved.  

Federal Rules of Evidence - Portions of Proposed Amendments 

Rule 502 Attorney-Client Privilege and Work Product; Limitations on Waiver 

(a) Scope of waiver.  In federal proceedings, the waiver by disclosure of an attorney-client 
privilege or work product protection extends to an undisclosed communication or information 
concerning the same subject matter only if that undisclosed communication or information ought 
in fairness to be considered with the disclosed communication or information. 

(b) Inadvertent disclosure.  A disclosure of a communication or information covered by the 
attorney-client privilege or work product protection does not operate as a waiver in a state or 
federal proceeding if the disclosure is inadvertent and is made in connection with federal litigation 
or federal administrative proceedings – and if the holder of the privilege or work product 
protection took reasonable precautions to prevent disclosure and took reasonably prompt 
measures, once the holder knew or should have known of the disclosure, to rectify the error, 
including (if applicable) following the procedures in Fed. R. Civ. P. 26(b)(5)(B). 

Additional References 
 
• The Sedona Principles: Best Practices Recommendations & Principles for Addressing 

Electronic Document Production 
(http://www.thesedonaconference.org/content/miscFiles/publications_html) 

 
• New Developments in E-Discovery 

(http://californiadiscovery.findlaw.com/electronic_data_discovery_new_developments.html) 
 
 
 
Presentation Materials  
 
Available on-line  Inn of Court Members website: http://www.kennedyinn.org 
 

1) Click on “Members Only” 
2) Login using generic member name (“Kennedy”) 
3) Enter password (“Ethics”) 
4) Select “Presentation Materials” and then select presentation’s title to access materials. 


