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“How do I love Thee?  Let Me Count the (Billable) 
Ways” 

  
Exploring ethical conundrums in billing and fee collection, and whether 
wealth affects the access to justice. 

 
I. Rules of Professional Responsibility 
Rule 4-200. Fees for Legal Services –Bars Unconscionable fees 
(A) A member shall not enter into an agreement for, charge, or collect an illegal or 
 Unconscionable fee. 
(B) Unconscionability of a fee shall be determined on the basis of all the facts and circumstances 
existing at the time the agreement is entered into except where the parties contemplate that the 
fee will be affected by later events. Among the factors to be considered, where appropriate, in 
determining the conscionability of a fee are the following: 
(1) The amount of the fee in proportion to the value of the services performed. 
(2) The relative sophistication of the member and the client. 
(3) The novelty and difficulty of the questions involved and the skill requisite to perform the legal 
service properly. 
(4) The likelihood, if apparent to the client, that the acceptance of the particular employment will 
preclude other employment by the member. 
(5) The amount involved and the results obtained. 
(6) The time limitations imposed by the client or by the circumstances. 
(7) The nature and length of the professional relationship with the client. 
(8) The experience, reputation, and ability of the member or members performing the services. 
(9) Whether the fee is fixed or contingent. 
(10) The time and labor required. 
(11) The informed consent of the client to the fee. 
 
II. Statutes 
B&P Code § 6068(a) Attorney Duties in General:  
(a) To support the Constitution and laws of the United States and of this state. 
(b) To maintain the respect due to the courts of justice and judicial officers. 
(c) To counsel or maintain those actions, proceedings, or defenses only as appear to him or her 
legal or just, except the defense of a person charged with a public offense. 
(d) To employ, for the purpose of maintaining the causes confided to him or her those 
means only as are consistent with truth, and never to seek to mislead the judge or any 
judicial officer by an artifice or false statement of fact or law. 
(e) (1) To maintain inviolate the confidence, and at every peril to himself or herself to preserve the 
secrets, of his or her client. 
 
B&P Code § 6148(a) Content of Fee Agreement  
In writing and signed by both the attorney and the client The written contract shall contain all of 
the following: 

o The basis of compensation including, hourly rates, statutory fees or flat fees, and 
other standard rates, fees, and charges applicable to the case. 

o The nature of the legal services to be provided to the client. 
o The responsibilities of the attorney and the client as to the performance of the contract. 
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o Clearly state the basis and include the amount, rate, basis for calculation, other method of 
determination of the attorney's fees and costs.   

o Bills shall clearly identify the costs and expenses incurred and the amount of the costs and expenses. 
Client may request the attorney provide a bill no later than 10 days following the request and every 30 
days thereafter.  

 
Penal Code § 470(a) Forgery 
Penal Code § 471 False entries on records 
Penal Code § 487 Grand theft (over $400.00) 
Penal Code § 532 False Pretenses 
18 U.S.C. § 1341 Mail Fraud 
 
III. Cases Defining Unconscionable Fees. 
 

The California Supreme Court has condemned attorneys who take advantage of clients with 
unethical fee practices. “Surely the legal profession is more than a mere “money getting trade” 
(A.B.A. Canon 12); it at least requires the rendition of services for any payment received. “Taking 
money for services not performed or not to be performed is close to the crime of obtaining money 
by false pretenses, ...” (Hulland v. State Bar (1972), 8 Cal.3d 440, quoting 1 Witkin, Cal. 
Procedure (2d ed. 1971) Attorneys, § 202, p. 209; see Bailey v. State Bar (1930) 209 Cal. 
476 [288 P. 433]; Bruns v. State Bar (1941) 18 Cal.2d 667 [117 P.2d 327]; Sullivan v. 
State Bar (1958) 50 Cal.2d 491 [326 P.2d 138].)   
 
Unconscionable fees are defined in California as fees “so exorbitant and wholly disproportionate 
to the services performed as to shock the conscience.”  Bushman v. State Bar of California 
(1974) 11 Cal.3d 558, 563; Tarver v. State Bar of California (1984) 37 Cal.3d122,134.  Unless the 
parties contemplate that the fee will be affected by later events, the “conscionability” of a fee is 
determined on the basis of facts and circumstances existing at the time the agreement is made, 
not when it is sought to be enforced.  Rule 4-200(B); Brobeck, Phleger & Harrison v. Telex Corp. 
(9th Cir. 1979) 602 F.2d 866, 875 (applying California law); Cetenko v. United Calif. Bank (1982) 
30 Cal.3d 528, 532. 
 
IV. Practical Application: For Educational use only.  
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V. The Attorney’s Responsibility to Equal Justice 
Reprinted from the California Bar Journal - November, 1996  Chief Justice urges lawyers to 
offer pro bono help 

Equal access to justice is a fundamental element of our legal system. Throughout our history, 
Californians have presented their most difficult, divisive disputes to the courts. And our courts 
have resolved those disputes peacefully, fairly and by rule of law. Indeed, a judiciary performing 
this duty effectively has been one of the hallmarks of our American democracy. 

To perform their judicial function, our courts must be accessible to all of our citizens. However, 
equal access to justice is clearly at risk if poor and low-income Californians are unable to obtain 
the legal representation they need but cannot afford. 

Currently, the California programs that provide legal services to the indigent are adjusting to a 
significant reduction in federal funding. As a result, according to a recently released State Bar 
report, And Justice For All: Fulfilling the Promise of Access to Civil Justice in California, since 
1980 there are 130 fewer attorneys providing legal services to the poor, while the number of poor 
people in the state has increased by more than 2 million. 

This situation demands immediate attention and concerted action from the bench and the bar. I 
urge all lawyers from all practice settings and levels of experience to offer legal services to the 
indigent on a pro bono basis. There are many fine pro bono programs across the state that 
provide training, serve as a liaison to needy clients and offer other necessary, ongoing support for 
volunteer lawyers. To obtain information about pro bono opportunities in your community, please 
contact the State Bar Office of Legal Services at 1-800/628-4858. 

All of us should seek ways to respond to the legal services crisis. The Judicial Council of 
California recently adopted a resolution committing the council to work with the State Bar to 
address this issue. I urge lawyers and judges across the state to join with members of the council 
and the State Bar in this important effort to improve access to the judicial system for all 
Californians.”   

Ronald M. George 
Chief Justice, California Supreme Court  

 

For additional materials: 
Go to the Kennedy Inn website at http://kennedyinn.org for complete presentation 
materials. 
 
To Access Inn of Court Members Website  

1. Go to www.kennedyinn.org 
2. To get to “Members Only” section, click on “Members Only” 
3. Log in using generic member name (i.e., “Kennedy”) 
4. Password is “Ethics”  
5. Click on Presentation Materials and the Presentation Title to access materials 
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