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THE RECALL MOVEMENT:  IS POLITICS TIGHTENING ITS GRIP ON THE 
JUDICIARY?

(Sources:  Mike France and Lorraine Woellert, Creating a Corporate-Friendly 
Judiciary:  Is Politics Compromising Judicial Independence, 9/27/2004, 
Business Week; Adam Liptak, Judicial Races  in Several States Become 
Partisan Battlegrounds, NY Times, Oct. 24, 2004.)

Since the enactment of the Bill of Rights, the legislative and executive 
branches have been overtly political, and the judicial branch was where one 
could get justice—particularly those without money or influence and those who 
are members of minority groups or of minority opinions.  

A judge is sworn to uphold his or her constitutional duties and to interpret 
the laws fairly as presented.  A judge’s obligation, regardless of the politics of 
the issues and regardless of what the majority thinks, is to be a fair judge of the 
disputes involved and to resolve the matters before him or her in a way that 
honors the constitution.

In this program, we explore pressures, intentional and unintentional, to 
politicize the judiciary, and particularly by use of the recall process.  Included 
among those are the following:

--The 2003 recall movement in California, which culminated in the removal of 
Governor Gray Davis from office and his replacement with Hollywood action-
hero Arnold Schwarzenegger, has raised awareness nationwide about the use 
and availability of the recall process.

--In Republican Party of Minnesota v. White (2002) 536 U.S. 765, the court 
overturned a state canon of judicial conduct that prohibited a “candidate for 
judicial office” from “announcing his or her views on disputed legal and political 
issues”.  The canon forbade judicial candidates on the stump from taking 
positions on controversial issues that they might be asked to consider on the 
bench.  Writing for a 5-4 majority, Justice Scalia reasoned that the rule violated 
the free-expression rights of would-be judges.

--Various interests, business and social, who have been unable to achieve their 
agendas in the administrative branch or in the legislative branch, are now 
turning their efforts to the judiciary, and actively working to influence the 
outcome of elections involved judges.  For example, the U.S. Chamber of 
Commerce, frustrated in its attempts to pass meaningful state or federal tort 
reform, has spent an estimated $50 million on judicial races since 1998. 

As a result of these and possibly other factors, judicial elections, which 
were staid and decorous affairs in the past, have been transformed into loud 
and vicious fights, fueled by money, venom, and television.  



It is becoming increasingly routine for judicial candidates to run attack 
ads against other candidates, to fill out questionnaires detailing their beliefs, 
and to spend time hitting up big donors on the phone. 

Campaign spending has skyrocketed.  In one Illinois race, two vying 
candidates have raised $5 million.  In West Virginia, a group financed by 
business interests is spending $2.5 million to defeat a sitting State Supreme 
Court justice.  About a third of the total spending nationwide comes from interest 
groups.  Their main contributors are business interests and plaintiffs’ lawyers, 
and their agenda is most often the election of judges who could help – or the 
defeat of judges who could hinder – efforts to impose limits on lawsuits seeking 
damages for injuries.  

Until 10 years ago, TV ads were unheard-of in state judicial races.
Voters in eight states saw television advertisements in judicial races for the first 
time.  According to the Brennan Center for Justice, a judicial watchdog group 
based at New York University School of Law, candidates for the highest courts 
in 20 states raised $45.6 million in 2000, a 61% rise from two years earlier.  



WHO’S FUELING THE FIRE?

(Source:  Mike France and Lorraine Woellert, Creating a Corporate-Friendly 
Judiciary:  Is Politics Compromising Judicial Independence, 9/27/2004, 
Business Week.)

There are two broad categories in America’s judicial wars, according to 
Business Week.  In the first category, partisans battle over tort reform.  The U.S. 
Chamber of Commerce; big companies such as Home Depot, Wal-Mart Stores, 
and American International Group; and some small businesses are in this 
camp.  Plaintiffs’ law firms and the Association of Trial Lawyers of America make 
up the other.  These two sides focus largely on state judges who hear the 
majority of the big produce-liability and consumer-protection cases.  For the 
past decade or so, momentum has been on the side of the business community, 
which helped oust incumbents in Alabama, Mississippi, and North Caroline in 
2000.  This year, the Chamber will be active in about half the nation’s court 
races.  Bernard Marcus, co-founder of Home Depot, Inc., who has worked 
closely with the chamber, was quotes as saying that “We’ve declared war on 
judges who aren’t doing their duty.”

In the second category, the focus is on social controversies, such as 
abortion, affirmative action, and gay marriage.  Lining up on the right are the 
Christian Coalition, Family Research Council, the American Conservative 
Union, and the Committee for Justice.  Their ideological opponents include 
Alliance for Justice, a broad coalition of women’s, labor, environmental, and 
civil rights groups, and groups such as People for the American Way.  Often, the 
unsavory biographical details used to ambush court candidates come from the 
research of one of these groups.



A LOOK AT RECALL LAWS AROUND THE COUNTRY:

(Source:  The Associated Press, California among 18 states with recall 
provisions, 7/8/2003)

-Eighteen states and the District of Columbia have provisions for recalls 
elections for elected state officials.  In addition, Virginia allows voters to collect 
signatures to subject state officials to a recall trial presided over by a judge.  The 
18 states are:

Alaska, Arizona, California, Colorado, Georgia, Idaho, Kansas, Louisiana, 
Michigan, Minnesota, Montana, Nevada, New Jersey, North Dakota, Oregon, 
Rhode Island, Washington, Wisconsin

-Most states with recalls do not require proponents to cite grounds for the recall.  
Six states, however, do have such a requirement:

Alaska, Kansas, Minnesota, Montana, Rhode Island, Washington

-Some details on recall attempts in California:  

Since the California recall provision was enacted in 1911, there have been 117 
attempts at the state level, as of July 2003:  38 against Assembly members, 31 
against governors, 26 against Supreme Court justices, 16 against state 
senators, two against attorneys general, two against members of the Board of 
Equalization, one against a lieutenant governor, and one against the entire 
Supreme Court.

Of those attempts, seven made it to the ballot, all of them against lawmakers.  
Four succeeded and three failed.



WHAT TO THE PEOPLE WANT?

(Source:  Linda Gledhill, Most Voters Support Changing Recall Steps, S.F. 
Chron., Oct. 16, 2003 (available at  HYPERLINK "http://www.sfgate.com/cgibin/
article.cgi" http://www.sfgate.com/cgibin/article.cgi?
file+/chronical/archive/2003/10/16/MNGBH2CATD1DTL)

In this article, Ms. Gledhill reports that according to a poll conducted by the San 
Francisco Chronicle, approximately 60 percent of California voters believe that 
the recall process, while a valuable tool, should only be used when there is an 
illegal or unethical activity by an elected official, and most voters polled 
believed that there should be stricter petitioning requirements in the recall 
process.

EXAMPLES OF RECENT LEGISLATION:

-Legislation (CT S.J.R. 7) was introduced in Connecticut on January 5, 2005, 
that would establish the power to recall elected officials int hat state.

-Legislation (MN S.B. 1677) was introduced in Minnesota in 2003 that would 
provide for consideration by disinterested judges of petitions to recall members 
of the Supreme Court.

EXAMPLES OF OTHER EFFORTS:

(Source:  Mike France and Lorraine Woellert, Creating a Corporate-Friendly 
Judiciary:  Is Politics Compromising Judicial Independence, 9/27/2004, 
Business Week.)

-The ABA is pushing for publicly financed elections.  

-In 2004, North Carolina became the first state to fully fund judicial campaigns.

-Ohio, Michigan, and Wisconsin are investigating ways to make private 
contributions more transparent.

-Several state bar associations are creating bipartisan watchdog panels that 
chastise candidates who cross the line with misleading ads, overly partisan 
rhetoric, or positions that cast doubt on their ability to rule impartially.



LAW REVIEW ARTICLE RECOMMENDATIONS:

(Source:  Joshua, Osborne-Klein, "Electoral Recall in Washington State and 
California:  California Needs Stricter Standards to Protect Elected Officials from 
Harassment", 28 Seattle Univ. L. R. 145 (2004)
 HYPERLINK "http://www.law.seattleu.edu/lawrev/vol28/281/osborne-klein.html" 
http://www.law.seattleu.edu/lawrev/vol28/281/osborne-klein.html
(Abstract.  See Lexis or Westlaw for full text.)
  

In this Fall 2004 law review article, the author suggests that California 
amend its recall provisions in the California Constitution and balance the two 
competing interests:  The populist interest in promoting government 
accountability and voter participation and the governmental interest in 
preventing harassment of elected officials and ensuring that those officials can 
effectively carry out the duties of their offices.  In California, the recall system 
allows petitions to go forward even if the recall is intended solely for harassment 
or for furtherance of political goals.  The author suggests revisions to the 
electoral recall system to more adequately protect elected officials from 
harassment.  The California Constitution now specifically prohibits the courts 
from examining the adequacy of the recall petition.  (Cal. Const., Art. II, Sec. 14.)  
The only adequacy requirement in California for the petition to recall is a 
signature-gathering requirement.  (Ibid.)  However, this requirement is so low 
(12 percent of voters in the last election for the same office (ibid.) that it would 
be unlikely to prevent anyone with adequate funds and motivation from initiating 
a recall against any elected official.  Because of this low standard, the California 
recall system allows petitions to go forward even if the recall is intended solely 
for harassment or for furtherance of political goals.

The author suggests that in revising its electoral recall system to more 
adequately protect elected officials from harassment, California should adopt 
Washington’s model.  (Wash. Const., Art I, Secs. 33-34; Wash. Rev. Code, Secs. 
29A.56.110-84.240 (effective July 1, 2004).)  Washington’s system uses stricter 
signature requirements and requires the courts to review the recall petition to 
determine whether the petition’s allegations that the officer has committed 
“some act or acts of malfeasance or misfeasance while in office or . . . has 
violated his oath of office”.  Both of these grounds are sufficient for the courts to 
authorize a recall petition to go forward.  (In re Recall of Sandhaus (1998) 134 
Wash.2d 662, 668.)

The Washington model heightens the requirements for a recall petition 
above the standard in California, but it does not prevent the people from 
exercising their right to recall for meaningful purposes.  The author contends 
that this model more adequately balances the purposes behind the recall 
mechanism and the dangers to efficient and functional government that such a 
mechanism presents.
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