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AMERICAN INNS OF COURT 
APRIL 15, 2008 

 
 

“How do I love Thee?  Let Me Count the (Billable) Ways” 
  

Exploring ethical conundrums in billing and fee collection, and whether wealth 
affects the access to justice. 

 
I. Rules of Professional Responsibility 
Rule 4-200. Fees for Legal Services –Bars Unconscionable fees 
(A) A member shall not enter into an agreement for, charge, or collect an illegal or 
 Unconscionable fee. 
(B) Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing 
at the time the agreement is entered into except where the parties contemplate that the fee will be 
affected by later events. Among the factors to be considered, where appropriate, in determining the 
conscionability of a fee are the following: 
(1) The amount of the fee in proportion to the value of the services performed. 
(2) The relative sophistication of the member and the client. 
(3) The novelty and difficulty of the questions involved and the skill requisite to perform the legal service 
properly. 
(4) The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude 
other employment by the member. 
(5) The amount involved and the results obtained. 
(6) The time limitations imposed by the client or by the circumstances. 
(7) The nature and length of the professional relationship with the client. 
(8) The experience, reputation, and ability of the member or members performing the services. 
(9) Whether the fee is fixed or contingent. 
(10) The time and labor required. 
(11) The informed consent of the client to the fee. 
 
II. Statutes 
B&P Code § 6068(a) Attorney Duties in General:  
(a) To support the Constitution and laws of the United States and of this state. 
(b) To maintain the respect due to the courts of justice and judicial officers. 
(c) To counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal or 
just, except the defense of a person charged with a public offense. 
(d) To employ, for the purpose of maintaining the causes confided to him or her those means only 
as are consistent with truth, and never to seek to mislead the judge or any judicial officer by an 
artifice or false statement of fact or law. 
(e) (1) To maintain inviolate the confidence, and at every peril to himself or herself to preserve the 
secrets, of his or her client. 
 
B&P Code § 6148(a) Content of Fee Agreement  
In writing and signed by both the attorney and the client The written contract shall contain all of the 
following: 

o The basis of compensation including, hourly rates, statutory fees or flat fees, and other 
standard rates, fees, and charges applicable to the case. 

o The nature of the legal services to be provided to the client. 
o The responsibilities of the attorney and the client as to the performance of the contract. 
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o Clearly state the basis and include the amount, rate, basis for calculation, other method of determination o
the attorney's fees and costs.   

o Bills shall clearly identify the costs and expenses incurred and the amount of the costs and expenses. Clie
may request the attorney provide a bill no later than 10 days following the request and every 30 days 
thereafter.  

 
Penal Code § 470(a) Forgery 
Penal Code § 471 False entries on records 
Penal Code § 487 Grand theft (over $400.00) 
Penal Code § 532 False Pretenses 
18 U.S.C. § 1341 Mail Fraud 
 
III. Cases Defining Unconscionable Fees. 
 

The California Supreme Court has condemned attorneys who take advantage of clients with unethical 
fee practices. “Surely the legal profession is more than a mere “money getting trade” (A.B.A. Canon 12); it 
at least requires the rendition of services for any payment received. “Taking money for services not 
performed or not to be performed is close to the crime of obtaining money by false pretenses, ...” (Hulland 
v. State Bar (1972), 8 Cal.3d 440, quoting 1 Witkin, Cal. Procedure (2d ed. 1971) Attorneys, § 202, p. 
209; see Bailey v. State Bar (1930) 209 Cal. 476 [288 P. 433]; Bruns v. State Bar (1941) 18 
Cal.2d 667 [117 P.2d 327]; Sullivan v. State Bar (1958) 50 Cal.2d 491 [326 P.2d 138].)   
 
Unconscionable fees are defined in California as fees “so exorbitant and wholly disproportionate to the 
services performed as to shock the conscience.”  Bushman v. State Bar of California (1974) 11 Cal.3d 
558, 563; Tarver v. State Bar of California (1984) 37 Cal.3d122,134.  Unless the parties contemplate that 
the fee will be affected by later events, the “conscionability” of a fee is determined on the basis of facts 
and circumstances existing at the time the agreement is made, not when it is sought to be enforced.  Rule 
4-200(B); Brobeck, Phleger & Harrison v. Telex Corp. (9th Cir. 1979) 602 F.2d 866, 875 (applying 
California law); Cetenko v. United Calif. Bank (1982) 30 Cal.3d 528, 532. 
 
IV. Practical Application: For Educational use only.  
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V. The Attorney’s Responsibility to Equal Justice 
Reprinted from the California Bar Journal - November, 1996  Chief Justice urges lawyers to offer pro 
bono help 

Equal access to justice is a fundamental element of our legal system. Throughout our history, Californians 
have presented their most difficult, divisive disputes to the courts. And our courts have resolved those 
disputes peacefully, fairly and by rule of law. Indeed, a judiciary performing this duty effectively has been 
one of the hallmarks of our American democracy. 

To perform their judicial function, our courts must be accessible to all of our citizens. However, equal 
access to justice is clearly at risk if poor and low-income Californians are unable to obtain the legal 
representation they need but cannot afford. 

Currently, the California programs that provide legal services to the indigent are adjusting to a significant 
reduction in federal funding. As a result, according to a recently released State Bar report, And Justice 
For All: Fulfilling the Promise of Access to Civil Justice in California, since 1980 there are 130 fewer 
attorneys providing legal services to the poor, while the number of poor people in the state has increased 
by more than 2 million. 

This situation demands immediate attention and concerted action from the bench and the bar. I urge all 
lawyers from all practice settings and levels of experience to offer legal services to the indigent on a pro 
bono basis. There are many fine pro bono programs across the state that provide training, serve as a 
liaison to needy clients and offer other necessary, ongoing support for volunteer lawyers. To obtain 
information about pro bono opportunities in your community, please contact the State Bar Office of Legal 
Services at 1-800/628-4858. 

All of us should seek ways to respond to the legal services crisis. The Judicial Council of California 
recently adopted a resolution committing the council to work with the State Bar to address this issue. I 
urge lawyers and judges across the state to join with members of the council and the State Bar in this 
important effort to improve access to the judicial system for all Californians.”   

Ronald M. George 
Chief Justice, California Supreme Court  

 

For additional materials: 
Go to the Kennedy Inn website at http://kennedyinn.org for complete presentation materials. 
 
To Access Inn of Court Members Website  

1. Go to www.kennedyinn.org 
2. To get to “Members Only” section, click on “Members Only” 
3. Log in using generic member name (i.e., “Kennedy”) 
4. Password is “Ethics”  
5. Click on Presentation Materials and the Presentation Title to access materials 
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Books and Reference Materials 
 

1.       Excerpted from pages 82-84 of The Moral Compass of the American Lawyer: 
Truth, Justice, Power, and Greed, © 1999, Richard Zitrin rzitrin@usfca.edu & Carol M. 
Langford langford@usfca.edu. All rights reserved. 
 

It's sometimes easy to pick out the most extreme examples of bad behavior and claim they 
are "proof" of widespread abuse. But there are so many anecdotal accounts of 
incredible billing abuses by lawyers that it's hard to choose among them. Perhaps 
the most well-known recent case is that of Webster Hubbell, a former chair of the 
Arkansas Bar's ethics committee and a partner at Little Rock's prestigious Rose 
Law Firm, who went from number three in the Clinton Justice Department to 
prison. Hubbell was convicted of stealing $394,000 from his clients and his own law 
firm by billing for time he never worked, and claiming that personal expenses -- 
including purchases at Victoria's Secret and a fur salon -- were business-related. 
 
Hubbell is hardly alone. Another flagrant example of gross billing abuse involved a 
prominent Chicago lawyer in a large and prestigious firm who averaged 5,941 
billable hours per year over four years. That's an average of sixteen hours and 
twenty minutes per day, every day, 365 days a year. The lawyer claimed to have 
never taken a day off in four years. But every lawyer must remain current on the 
law, go to firm meetings, and stay in touch with clients to keep and develop business 
It's impossible to convert every second into time that can be billed to a client. Carl 
T. Bogus, a longtime Philadelphia practitioner who recently turned to teaching law, 
calculated that if this lawyer met "the standard assumption" that at most, only 70% 
of work time can be turned into time billed to a client, "this lawyer needed to work 
23.3 hours per day, 365 days a year, leaving just enough time for a round-trip 
commute home but not enough time to enter the house." Yet, the lawyer's partners 
remained silent until an anonymous source furnished reporters with the lawyer's 
billing sheets. 
 
Billing abuses are by no means limited to excesses at our largest firms. A small firm 
Kansas attorney reportedly charged the State Workers' Compensation Fund an 
average of 33 hours a day for one ten-day period. An auditing expert uncovered a 
Southern California lawyer who had billed a single client for 50-hour workdays and 
a New Orleans firm that routinely billed four hours for letters a single sentence 
long. 
 
Despite these extreme cases, lawyers -- with the notable exception of the high-
visibility Hubbell, whose prosecution stemmed from the Whitewater investigation -- 
are rarely punished for billing abuses. Raleigh bankruptcy attorney Mark Kirby 
was indicted in federal court on 16 counts of billing fraud. Among other offenses, he 
billed 90 hours in one day. Between June 1990 and July 1991, Kirby billed a total of 
13,000 hours, even though that 13-month period, calculated at 24 hours a day seven 
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days a week, was only 9,500 hours long. Yet Kirby's trial resulted in a hung jury. 
His defense: everybody does it. 
 
Kirby eventually pled guilty to one count and was sentenced to 15 months. Hubbell 
received 21 months in prison, though one former Arkansas Supreme Court judge 
argued it was unfair to single out Hubbell when billing fraud is so common and so 
rarely prosecuted. Indeed, the justification that "everybody does it" is widely used 
in the legal community. "The problem is not so much the behavior of one lawyer" 
says Professor Bogus, "as it is the conduct of the firm." If attorneys believe that they 
can ethically "multi-task," by billing two, three or more clients for the same hour, 
or bill for the "value" of their services, even when that value vastly exceeds the time 
the work actually takes, lawyers like Kirby will continue to be the inevitable 
consequence. 
 
In 1991, Cumberland (Ala.) law professor William Ross surveyed 280 lawyers in 
private practice and 80 who worked in-house for companies. The results were 
shocking. Seven out of eight practicing lawyers said that it was ethical to bill a client 
for "recycled" work originally done for another client. Half said they had billed two 
different clients for work performed during the same time period, such as dictating 
a memo for one client while traveling for another. Just as shocking were what 
lawyers concluded about their colleagues' billing practices: 55% said that lawyers 
occasionally or frequently "pad" their hours; 64% said they were personally aware 
of lawyers who had padded their bills. The in-house lawyers surveyed were even 
more clear: over 80% felt that the billable hour influenced how much time the 
outside lawyers they hired spent on a case, and 74% felt that the billable hour 
significantly decreased lawyers' incentives to work efficiently. 
 
"You can handle a case aggressively and efficiently at the same time," says San 
Francisco lawyer and billing expert William Gwire, who often consults with clients 
suspicious of their lawyers' bills. "I think the issue can be summed up in one simple 
sentence: is the firm acting in the best interest of the client -- putting the client's 
interests ahead of its own?" When they do, lawyers bill honestly and fairly. When 
they don't, they overbill and often get away with it. As Professor Ross says, 
"overbilling is the perfect crime because it's awfully hard to detect." 
 
Detection is made more difficult because so many lawyers turn a blind eye toward 
their colleagues' dishonesty. Catholic University law professor Lisa Lerman talked 
to many lawyers uncomfortable with partners who cheated, "but they go along with 
it because they see it as professional suicide to do anything about it." And the bigger 
the firm, the deeper the abuses can  

 
 
 
2. The Honest Hour: The Ethics of Time-Based Billing by Attorneys 
by William G. Ross 
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3. Double Billing: A Young Lawyer's Tale of Greed, Sex, Lies, and 
the Pursuit of a Swivel Chair by Cameron Stracher, Cameron 
Stracher (Editor) 

 

4. Boo to Billable Hours (Paperback) 
by John Derrick 

 

5. Winning Alternatives to the Billable Hour, 2nd Edition: Strategies That 
Work (Paperback) 
by James A. Calloway 
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Model Rules of Professional Conduct 

Client-Lawyer Relationship 
Rule 1.5 Fees 

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. 
The factors to be considered in determining the reasonableness of a fee include the following: 

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform 
the legal service properly; 

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other 
employment by the lawyer; 

(3) the fee customarily charged in the locality for similar legal services; 

(4) the amount involved and the results obtained; 

(5) the time limitations imposed by the client or by the circumstances; 

(6) the nature and length of the professional relationship with the client; 

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and 

(8) whether the fee is fixed or contingent. 

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be 
communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except 
when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or 
expenses shall also be communicated to the client. 

(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a 
contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client 
and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the 
lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether 
such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of 
any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent 
fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a 
recovery, showing the remittance to the client and the method of its determination.  

(d) A lawyer shall not enter into an arrangement for, charge, or collect: 

(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce 
or upon the amount of alimony or support, or property settlement in lieu thereof; or 

(2) a contingent fee for representing a defendant in a criminal case. 
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(e) A division of a fee between lawyers who are not in the same firm may be made only if: 

(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility 
for the representation;  

(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in 
writing; and 

(3) the total fee is reasonable. 

 
 
 


