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TRUE LAW Episode 7: The biased, the brash, the borracho… 

 

                This program explores bias on the bench, bad faith of opposing counsel and attorney 

impairment.  What do you do when the judge rules on your case before hearing opening arguments? 

 

 

 

ACT I: The Biased 

 

ABA Model Code of Judicial Conduct (2008) 

 

Rule 1.2  Promoting Confidence in the Judiciary 

 

Rule 2.1 Giving Precedence to the Duties of Judicial Office 

 

Rule 2.2  Impartiality and Fairness 

 

Rule 2.3 Bias, Prejudice and Harassment 

 

Rule  2.4  External Influences on Judicial Conduct 

 

Rule 2.5  Competence, Diligence, and Cooperation 

 

Rule  2.8 Decorum, Demeanor, and Communication With Jurors 

 

Rule  2.9 Ex Parte Communications 

 

Rule  2.11  Disqualification 

 

Cannons of Judicial Ethics, Conference of California Judges 

 

Canon 1. A judge shall uphold the integrity and independence of the judiciary.  

 

Canon 2. A judge shall avoid impropriety and the appearance of impropriety in all of the judge’s  

activities.  

 

Canon 3. A judge shall perform the duties of judicial office impartially and diligently.  

 

Canon 4. A judge shall so conduct the judge’s quasi-judicial and extrajudicial activities as to minimize the 

risk of conflict with judicial obligations.  

 
 



Other Supplementary Materials 

 

“A trial court commits misconduct if it persistently makes discourteous and disparaging remarks so as to 

discredit the defense or create the impression it sides with the prosecution.  A Judge’s comments are 

evaluated on a case-by-case basis, noting whether the peculiar content and circumstances of the court’s 

remarks deprived the accused of his right to trial by jury.”  

People v. Noel , 128 Cal. App. 4th 1391 

 

“To commit willful misconduct in office, a judge must (1) engage in conduct that is unjudicial and  (2) 

committed in bad faith,  (3) while acting in a judicial capacity.”  

“A judge acts in bad faith only by (1) performing a judicial act for a corrupt purpose (which is any 

purpose other that the faithful discharge of judicial duties), or  (2) performing a judicial act with 

knowledge that the act is beyond the judge’s lawful judicial power, or (3) performing a judicial act that 

exceeds the judge’s lawful power with a conscious disregard for the limits of the judge’s authority.” 

Broadman v. Commission on Judicial Performance , 18 Cal. 4th 1079 

 

“As said in the Canons of Judicial Ethics of the Conference of California Judges, “ A judge should be 

temperate… courteous… a judge’s attitude should not reflect undue impatience or severity toward 

either counsel.” (Cannons 5, 6, and 13).” 

Germ v. San Francisco, 99 Cal. App. 2d 404 

 

“A trial court’s numerous rulings against a party- even when erroneous- do not establish a charge of 

judicial bias, especially when they are subject to review.” 

People v. Avila, 46 Cal. 4th 680 

 

 

ACT II: The Brash 

 

ABA Model Rules 

 

3.4 Fairness to Opposing Party and Counsel 

 

3.5 Impartiality and Decorum of the Tribunal 

 

8.3  Reporting Professional Misconduct 

 

8.4  Misconduct 

 

 

Rules of Professional Conduct, State Bar of California 

 

Rule 5-200 Trial Conduct 

 

Rule 5-300 Contact with Trial Officials 

 

 

 

 



ACT III: The Borracho 

 

Rules of Professional Conduct, State Bar of California 

 

3-110  Failing to Act Competently 

 

 

 

ABA Model Rules 

 

1.1 Competence 

 

1.3 Diligence 

 

7.1  Communications Concerning a Lawyer’s Services 

 

8.3  Reporting Professional Misconduct 

 

8.4  Misconduct 

 

 

ABA Model Code of Judicial Conduct (2008) 

 

2.14  Disability and Impairment 

 

2.15(b)  Responding to Judicial and Lawyer Misconduct 

 

Lawyers Assistance Program and Alternative Discipline Program  

Experience has shown that attorneys in the discipline system who participate in a structured recovery 

program such as the State Bar’s Lawyers Assistance Program (“LAP”) are honoring their obligations to 

their clients and to the profession. OCTC urges all impaired attorneys to avail themselves of LAP’s 

services. Participating attorneys are paying restitution to their clients and completing ethics education; 

furthermore, there has been no recidivism to date among the attorneys who have successfully 

completed LAP. To foster better understanding between OCTC and LAP, select OCTC attorneys attend all 

LAP Oversight Committee meetings and provide information about OCTC‟s policies and procedures to 

the LAP staff at in-service trainings. Attorneys with substance abuse or mental health issues who are 

facing disciplinary charges may be referred to the Alternative Discipline Program (“ADP”). ADP cases are 

handled by the Investigation/Trial Units with the dual objectives of public protection and rehabilitation. 

Since the implementation of ADP over five years ago, OCTC no longer resolves discipline cases involving 

an impaired attorney allowed to continue to practice law without factoring testing, monitoring and 

treatment of the attorney into the resolution. Although participation in LAP is voluntary on the part of 

respondents, a respondent must be accepted into LAP in order to be eligible for ADP.  

 



Alternative Discipline Program  

2004  2005  2006  2007  2008  

Attorneys referred to the ADP  64  56  82  89  63  

Attorneys evaluated for the program  68  73  97  103  74  

Stipulations/contracts entered into by attorneys  32  50  48  43  57  

  

  

Lawyers Assistance Program and Alternative Discipline Program  

Effective January 1, 2002, Business and Professions Code sections 6230, et seq., were added to the State 

Bar Act. Section 6231 directs the Board of Governors of the State Bar of California to establish and 

administer an Attorney Diversion and Assistance Program (“the Lawyer Assistance Program” or “LAP”). 

Additionally, section 6140.9 provides that the State Bar shall allocate at least $10.00 of the annual 

membership fee paid by active members of the State Bar to offset all or a portion of the cost of 

establishing and administering the Lawyer Assistance Program. The State Bar has implemented the 

Lawyer Assistance Program, which primarily addresses the substance abuse and mental health problems 

of attorneys who are referred to LAP or who voluntarily seek to participate in LAP. LAP offers support 

and structure to attorneys recovering from these disorders. Experts provide consultations regarding 

rehabilitation and private support groups are offered to attorneys in LAP. The State Bar Court’s 

Alternative Discipline Program (“ADP”) addresses the substance abuse and mental health problems of 

attorneys against whom formal disciplinary proceedings have been initiated in the State Bar Court 

(“respondents”). ADP represents the first comprehensive program in the United States for addressing 

the identification, assessment and treatment of substance abuse and mental health problems of 

respondents in the discipline process. ADP is designed to protect the public, the courts and the legal 

profession, while respondents with substance abuse or mental health problems receive assistance with 

rehabilitation. ADP has a close and mutually beneficial relationship with LAP. ADP neither duplicates the 

LAP processes nor usurps its clinical function. ADP seeks to identify and refer respondents with 

substance abuse or mental health problems to LAP so that respondents so afflicted may be treated and 

rehabilitated. A respondent must be accepted into LAP in order to be eligible for ADP. Cognizant of its 

public protection responsibilities, the State Bar Court retains jurisdiction over those attorneys in LAP 

that have pending disciplinary proceedings and makes all appropriate judicial decisions, including any 

determination regarding the respondent’s eligibility to practice law while participating in the ADP. 

Commencing in 2002, the State Bar Court implemented a system for handling cases associated with 

ADP. Three stages were developed for categorizing these cases, the first being the referral stage. In a 

State Bar Court proceeding, when an issue of substance abuse or mental health is raised, the assigned 

hearing judge may refer the matter to an ADP judge who presides over ADP in the appropriate venue. 

This referral is solely for the purpose of determining whether the respondent is a potential candidate for 

the program. The second stage, the evaluation stage, is estimated to take approximately 90 days. During 

the evaluation stage, LAP meets the respondent. The respondent must sign the LAP Participation Plan, 

which is provided to the State Bar Court. The agreement, along with other evidence, is used to establish 

a nexus between the respondent’s misconduct and his or her substance abuse or mental health issue. 

Also, during the evaluation process, the respondent and the Office of the Chief Trial Counsel submit a 

stipulation as to facts and conclusions of law, which becomes binding on the parties once the attorney is 

formally accepted into ADP. In the third stage, if the respondent is determined to be a good candidate 



for ADP, the assigned hearing judge presiding over the matter prepares a decision stating the high and 

low levels of discipline. The low level of discipline is the recommended level of discipline to be imposed 

should the respondent successfully complete ADP, and the high level of discipline is the level to be 

imposed if the respondent is terminated from the program. The respondent also signs a contract, which 

details the conditions of the respondent’s participation in ADP.  

ADP provides oversight of its participants through status conferences held, at a minimum, every three 

months. In order to determine the respondent’s progress, LAP provides written status reports to the 

ADP Judge upon request. Based on objective data, the reports: (1) confirm the respondent’s compliance 

with the terms and conditions of the LAP Participation Plan, (2) disclose any incidents of non-

compliance, and (3) provide any relevant case information, which can be appropriately shared with the 

ADP Judge in open court.  

The respondent is required to participate for a minimum term of 36 months from formal admission into 

ADP. However, with earned incentives, the respondent may complete ADP in a minimum of 18 months. 

No respondent may complete ADP without a one-year substance-free certificate from LAP, or a 

recommendation from a mental health professional. It should be noted that probationary conditions 

may extend beyond the formal ADP term, thereby requiring continued compliance with the 

respondent’s LAP Participation Plan. The following charts display the participation levels in ADP for the 

last 5 years and appear to demonstrate that participation in this program is leveling off:  

Number of Cases Entering Each ADP Stage During Year  

Participation Level  2004  2005  2006  2007  2008  

Referral  91  87  95  116  64  

Evaluation  104  117  116  138  104  

Full Participation  72  92  110  76  114  

  

Cases/Respondents fully participating in ADP at end of year  

2004  2005  2006  2007  2008  

Cases  110  180  249  246  307  

Respondents*  53  90  116  127  154  

* Many of the cases in ADP are consolidated matters. Many respondents have more than one 

case in ADP.  

 

 

**Special Thanks to the State Bar of California Lawyer’s Assistance Program** 

 


