
ATTACHMENT 2



I come before the Senate today to ask you to remove Justice Samuel Chase 

for abuse of office and violation of the public trust.  You have heard the 

charges on which the House of Representatives voted to impeach Justice 

Chase.  My goal today is to two-fold: first, to set forth the legal standard for 

removal and, second, to explain how Justice Chase violated this standard 

through this charged activity.



Now, my opponent will argue that this entire proceeding is really just a 

politically-motivated attack by the Republican Party against a member of 

the Federalist Party.  But you be the judge.  The legal standard I describe 

today comes directly from the Constitution and its leading Federalist 

proponent, Alexander Hamilton.  Similarly, much of the evidence I present 

to you today comes directly from Federalist witnesses.  Ultimately, I will 

ask you to hold a Federalist judge up to the standards set forth by his own 

political party, based on evidence advanced by his own political party.  

There=s no Republican bias in that.

My only hope for this proceeding is to uphold the independence of 

the judiciary and the right of American defendants to a fair trial.

So, with that introduction let me begin by explaining the standard 

upon which you should remove Justice Chase.



Article III, Section 1, of the Constitution states plainly that federal judges 

shall only Ahold their offices during good behavior.@  Now, what does 

Agood behavior@ mean in the impeachment context?  Alexander Hamilton, 

a leader of Justice Chase=s own political party, stated in The Federalist, No. 

79, that judges are liable to be impeached for (quote) Amalconduct.@  In 

The Federalist, No. 65, he elaborated on this Amalconduct@ standard, 

stating that impeachment can apply for (quote) Aoffenses which proceed 

from the misconduct of public men, or, in other words, from the abuse or 

violation of some public trust.@  This then is the standard upon which we 

ask you to remove Justice Chase: Aabuse of office@ and violation of the 

public trust.  Again, this standard comes directly from Federalist Alexander 

Hamilton=s interpretation of the Constitution.  

Now that we=ve established the standard for removal, let=s examine 

some of the evidence.  I=m only going to focus on a sample of the charges 

brought against Justice Chase.  You=ve already heard these charges, but I=d 

like to return to them and probe them in some detail.  In particular, I=d like 

to examine Justice Chase=s abuse of office during the trial of James 

Callendar, the trial of John Fries, and during his address to the grand jury in 

Baltimore.  



In The Federalist, No. 80, Alexander Hamilton wrote, (quote) ANo man 

ought . . . to be a judge . . . in any cause in respect to which he has the least 

interest or bias.@  Justice Chase violated this principle of Agood 

behavior@ in presiding over the trial of James Callendar.

Justice Chase came to this trial, firm in his belief that Callendar was 

guilty and determined to help the prosecution to convict him.  Before the 

trial even began, Justice Chase said in referring to Callendar: (quote) Apity 

you have not hanged the rascal.@ He then proceeded to take extraordinary, 

unconstitutional measures to deprive Callendar of his right to a fair trial.

First, Justice Chase refused to allow the defense to introduce a key 

witness at the trial.  Why?  Because the witness could testify to only one 

and not all twenty of the charges against the defendant.  What standard of 

relevance is this?  Chief Justice John MarshallCnoted jurist, a fellow 

Federalist, and a friend to Justice ChaseChas testified that this extraordinary 

ruling is entirely without precedent.



Second, Justice Chase refused to excuse a biased juror from the jury.  This 

juror admitted before trial that he believed that Callender=s writings 

violated the Sedition Act.  Dismissal for cause has never been clearer.  But 

that didn=t stand in the way of Justice Chase=s campaign for conviction.

Third, Justice Chase required that all questions by the defense be 

given to him in writing before being put to a witness.  This would 

effectively deprive the defense of any ability to tailor their examination to 

the contemporaneous needs of the jury.  Chief Justice John MarshallCagain, 

noted jurist, a fellow Federalist, and a friend to Justice ChaseChas testified, 

that he has never heard of such a command in all of his years of practice.



Finally, Justice Chase treated the defense attorneys with such abuse that 

eventually they withdrew from the case leaving the defendant without 

counsel.  Justice Chase claims that his treatment of the defense counsel was 

meant only to be witty and satirical.  But a defendant=s liberty is not to be 

treated so lightlyCleast of all by the judge overseeing the trial.

Unsurprisingly, James Callendar was convicted.  The Bill of Rights 

guarantees defendants due process, the right to counsel, and the right to an 

impartial jury.  Justice Chase deprived the defendant of each of these rights.  

Moreover, Justice Chase violated our constitutional separation of powers, 

adopting the role of the Executive Branch prosecutor in openly seeking the 

conviction of the defendant.  These are Aabuses of office@ and violations 

of the public trust in the starkest terms imaginable.

I wish I could tell you that this sort of abuse of office was an outlier 

in Justice Chase=s career on the bench.  But it wasn=t.



I=d like to return your attention to charges arising out of the trial of John 

Fries.  In presiding over the capital trial of John Fries, Justice Chase again 

overtly took on the role of the Executive Branch prosecutor, interrupting 

the trial to point out to the jury an added support for the prosecutor=s case.  

Furthermore, Justice Chase announced the legal standard for treason 

at the start of trial, preventing the defense counsel from arguing matters of 

law to the jury.  Remember, a mere 11 years ago, in 1794, Supreme Court 

Chief Justice John Jay clearly stated that the jury has the power to decide 

matters of both law and fact.  The defense counsel thus had the right to 

argue the law to the jury.  But this didn=t stand in the way of Justice 

Chase=s campaign for conviction.

I wish I could tell you that these instances of abuse were outliers in 

Justice Chase=s career on the bench.  But they weren=t.



As you have heard, in opening the circuit term in Maryland, Justice Chase 

delivered a highly politicized general charge to the grand jury.  He decried 

weakness in the national government, he attacked the repeal of the Judiciary 

Act of 1801, he criticized proposed changes in the Maryland state 

constitution, and he spoke out against efforts toward expanding the right to 

vote in the state of Maryland.  He addressed the grand jury as though they 

were attending a political convention.  Justice Chase referred to those 

advocating changes in Maryland laws as (quote) Adegenerate sons@ and 

accused them of Amisrepresentation@ and  Afalsehood.@  He claimed that 

their pursued changes in the laws of Maryland threatened to unleash a 

Amob-ocracy@ and Atake away all security for property and personal 

liberty.@ 



Now, I=ll be plain about all of this.  As a private citizen Samuel Chase has 

every right to vote as he wishes and to speak as he wishes.  But he cannot 

do so when in the role of Justice Samuel Chase addressing a grand jury on 

official court business.  Chief Justice John MarshallCnoted jurist, a fellow 

Federalist, and a friend to Justice ChaseCstated in the case of Marbury v. 

Madison that (quote) AQuestions, in their nature political . . . can never be 

made in this court.@  

Justice Chase himself has admitted that Athe expression of political 

opinions by a judge, in his charge to a jury,@ can be (quote) Aimproper 

and dangerous.@  Well, we only want to hold Justice Chase to his own 

professed standard of behavior.  And that standard of behavior is critical for 

two reasons:

First, when judges use their official role to advocate for political 

change, as Justice Chase did here, they overstep the constitutional boundary 

between the judiciary and the political branches of government.  The 

Constitution explicitly delegated different powers to the three different 

branches.  But Justice Chase has set aside our Constitution and has taken 

actions to pervert the judiciary into a political actor at war with the other 

two branches.



Second, and more pressing, in adopting political positions in their official 

role as judges, as Justice Chase did here, judges abandon their role as 

neutral mediators in our society.  Suppose one of those individuals that 

Justice Chase deemed a Adegenerate son@ someday ends up in trial before 

Justice Chase.  Can that defendant possibly hope to obtain the fair trial 

guaranteed to him by our Constitution?  

Again, a judge is free to speak out openly on political matters in his 

private capacity.  So long as he does it in his private capacity, we will give 

him the benefit of the doubt.  We will assume that he may still be impartial 

as a judge ruling on related matters in trial.  But when a judge stakes out a 

political position in his official capacityCas Justice Chase did here before 

the grand juryChe prostitutes the Ajudicial power . . . into an engine of 

political oppression.@  



Again, this is an Aabuse of office@ and violation of the public trust in the 

starkest terms imaginable.   

Now, my opponent may tell you that it is common practice for judges 

in England to use their office to educate juries on political matters.  But this 

is not England.  This is America.  And in America our Constitution 

guarantees a separation of powers and a right to fair trial.  

And in America, we have a constitutional mechanism for enforcing 

those guarantees in the form of the impeachment power.



I said at the outset that the standard for removal is Aabuse of office@ and 

violation of the public trust.  Now, let me take two minutes to address an 

argument that my opponent will make.  My opponent is going to advance a 

different standard for removalCclaiming that you can only remove Justice 

Chase if you find him guilty of violating existing criminal law.  She=ll 

point you to Article II of the Constitution, which says that Acivil officers of 

the United States, shall be removed from office on impeachment forYhigh 

crimes and misdemeanors.@  She=ll claim that Ahigh crimes@ here means 

those actions which violate explicit criminal lawCsuch as may be found in 

the common law of the various states.  With all due respect to my opponent, 

her argument takes the Ahigh crimes@ clause out of context and 

misinterprets the Constitution.  As Federalist Alexander Hamilton 

recognized, the term Ahigh crimes@ must be interpreted within the context 

of the Constitution, as a breach of the constitutional standard of Agood 

behavior.@  There is only one standard for impeachment in the 

Constitution, and that standard is Aabuse of office@ and violation of the 

public trust.  This is what the Framers conceived of as a high crimes, as 

explained before.  



After all, if the Framers intended that the Ahigh crimes@ clause map 

directly to some preexisting standard for criminal indictment, why would 

the Framers bother to set up this elaborate mechanism for impeachment 

involving separate votes by the House and the Senate?  Instead, why not just 

state Athat any civil officer of the United States, convicted on an indictment 

shall [automatically] be removed from office@?  They didn=t do that 

because they didn=t want the standard for removing national officers to be 

determined by state law or by British common law, and we must honor 

their intent.  

A year ago, in 1804, this body removed Judge John Pickering for 

abuse of his office through drunkenness during trial.  Drunkenness while 

presiding over a trial is not recognized as an indictable crime, but it is an 

abuse of office and a violation of the public trust.  We knew then and we 

need only briefly remind ourselves now that the standard for removal is 

Aabuse of office@ and violation of the public trust.  This is the one and 

only meaning of the Ahigh crimes@ clause which my opponent will seek to 

misconstrue.



Now, here we have a much more serious pattern of abuse than the instance 

of drunkenness we addressed in the Pickering impeachment.  Justice Chase 

has repeatedly overstepped the boundaries of his office, adopting for 

himself the powers of the Executive and Legislative branches.  He has 

repeatedly denied defendants their constitutional rights to a fair trial.  These 

are serious abuses.  And we cannot allow him to continue in such abuse.  

The constitution protects judicial independenceCjudges have life 

tenure so long as they act like judges.  But once they become prosecutors or 

politicians on the bench, like Justice Chase, they forfeit that independence.  

The Congress has used its impeachment power carefully and modestly.  We 

pursue the removal of Justice Chase not for a simple error in judgment but 

for a repeated pattern of abuse.  



As I said before, my only hope for this proceeding is to uphold the 

independence of the judiciary and the right of American defendants to a fair 

trial.  And the only way to do that is to remove Justice Chase.
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