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TEXT: 
 
  
 [*1]  If the apocalyptic title of this Judges' Journal introduction paints a prophetic image of doom for the honored 
principles of fairness, judicial independence, and access to justice in our nation's courts, it is doing its job. The previous 
issue of this Journal (fall 2011) focused on the political targeting of sitting state supreme court justices because of disa-
greement with a court ruling and the projected adverse impact of that effort on judicial independence. This issue of The 
Judges' Journal, with special articles by ABA President William T. (Bill) Robinson III and Immediate Past President 
Stephen N. Zack, examines how inadequate court funding poses a similar danger not only to judicial independence, but 
also to the principles of access to justice and the availability of a fair and impartial forum to resolve disputes. 

The hurdles faced by courts to defend themselves were recognized and acknowledged in Federalist No. 78 by Al-
exander Hamilton when he stated: 
 

  
. . . [T]he judiciary is beyond comparison the weakest of the three departments of power; that it can never 
attack with success either of the other two; and that all possible care is requisite to enable it to defend it-
self against their attacks. . . 

One type of attack has been excessive diminution of court budgets over the last decade. Even though most state 
court budgets account for only a small percentage of a state's budget--in some cases less than 2 percent--state courts 
have faced progressively severe budgetary cuts. In a 2006 report entitled "The Cost of Justice: Budgetary Threats to 
America's Courts," n1 The Constitution Project listed some of the actions taken by state courts to continue operations in 
the face of these crises. These steps included staff layoffs and, for example, the following: 

Oregon: closing the courthouse on Fridays; 

New York: substantially raising fees required to file claims and the amount of imposed surcharges; 

Iowa: closing county courthouses 10 additional days per year; 

Colorado: imposing eight days' unpaid furlough for all court employees; 

California: permanently closing and temporarily shutting courtrooms; 

South Carolina: furloughing employees and cutting heat to buildings on the weekends; 

Utah: closing two courthouses; and 
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Kansas: increasing court fees to supplement a fund for the exclusive use of the judiciary. 
 

n1 
http://www.constitutionproject.org/pdf/The_Cost_of_Justice_Budgetary_Threats_to_America's_Courts1.pdf. 

In all the commentary about budget and finance issues faced by the country's courts, nobody seems to dispute the 
conclusion that inadequate court funding negatively affects judicial independence, access to the courts, and the ability of 
courts to provide a fair and impartial forum to resolve disputes and vindicate the rights and privileges of litigants. 

Late last year, the president of the California State Bar, in a message to the bar membership, suggested that Cali-
fornia's budget crisis might reflect a declining level of respect toward courts and the rule of law, leading to something 
more serious, such as a gradual dismantling of the judicial system. n2 Others have raised similar questions, namely, 
might the steady erosion of court funding reflect something other than a downturn in the economy? Could it be that 
budget cuts faced by some courts are the result of political disagreement with certain court rulings? Such questions are 
not hypothetical. One candidate for his party's nomination for the office of president of the United States suggested last 
year that in response to court rulings with which they disagree, executives and legislatures  [*43]  should bring judges 
in line by cutting court budgets, eliminating law clerks for judges, not paying the court's electric bills, and denying the 
court a library. Such a statement by someone who may become president of the United States lends credence to the idea 
that an appropriate political response by executives and legislators to court rulings with which they disagree is through 
the budget process. 
 

n2 http://www.calbarjournal.com/December2011/Opinion/FromthePresident.aspx. 

In 2011, the House of Delegates Resolution and Report by the ABA Task Force on Preservation of the Justice Sys-
tem stated that the courts of our country are in crisis, and the failure of state and local legislatures to provide adequate 
funding is effectively--at times quite literally--closing the doors of our justice system. In addition, the Task Force noted 
that Congress has also reduced its support for both the federal courts and other programs that directly and indirectly 
support our justice system at the state, county, and municipal levels. Observing that even the most eloquent constitution 
is worthless with no one to enforce it, the Task Force concluded that the prevalent underfunding jeopardizes the overall 
stability of the justice system. Such dire conclusions were based on findings like these: 
 

  
Over the last three years, the courts of most states have been forced to make do with 10 to 15 percent less 
funding than they had in 2007 . . . these cuts to court budgets have had a direct and debilitating impact on 
available court days and all of the related functions that require people to work on burgeoning caseloads 
on an immediate basis. 
  
The Task Force further reported that over the last two years: 
  
. Twenty-six states have delayed filling judicial vacancies; thirty-one, judicial support positions; and 
thirty-four, vacancies in clerks' offices; 
. Thirty-one states have either frozen or reduced the salaries of judges or staff; 
. Sixteen states have furloughed clerical staff, with commensurate reductions in pay (and nine have ex-
tended those furloughs to judges as well); and 
. Fourteen states have laid off staff and have been forced to curtail the hours and even entire days they 
are open. 

News reports also are replete with some of the undesirable effects on society of inadequate court funding. Only a 
few examples are necessary to make the point: 
 

  
. Disputes over the custody of children are being delayed for years, so that the aggrieved parents lose the 
opportunity to build a relationship with their children during the most formative years, and children in 
some custody disputes suffer additional neglect and abuse; 
. Meritorious victims are being forced into unconscionably inadequate settlements of their lawsuits for 
pennies on the dollar because of moratoriums or extended delays in civil lawsuit processing; 
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. Innocent persons languish in jail due to overcrowded court dockets; and, conversely, preventively de-
tained defendants in substantial criminal cases are being released due to the court's failure to meet statu-
tory speedy trial requirements, and subsequent to their release are involved in repeat or more serious 
criminal conduct; and 
. Court-provided services to indigent persons, crime victims, homeless persons, non-English-speaking 
persons, and persons with disabilities are being curtailed or eliminated. 

In light of the above few examples, an exhaustive list is not necessary to make the point of the devastating impact 
of inadequate court funding on the fabric of society. To publicize the danger of inadequate court funding, one commen-
tator suggested that instead of looking for other solutions, judges should close their courtrooms and release defendants 
so that the public will become aware of the budgetary crisis. 

In Federalist No. 78, Alexander Hamilton further stated: 
 

  
The complete independence of the courts of justice is peculiarly essential in a limited Constitution . . . 
one which contains certain specified exceptions to the legislative authority . . . . Without this, all the res-
ervations of particular rights or privileges would amount to nothing. 

 
  
News reports also are replete with some of the undesirable effects on society of inadequate court funding. 

Unfortunately, notwithstanding such an admonition from a founding father revered by all current political factions, 
the budgetary assaults on our nation's courts have brought many of us to a point in our country's history where the harsh 
consequences this country will suffer if we do not address the problem require us to sound an alarm. And in support of 
this effort, The Judges' Journal joins the call with this issue, titled The Real Danger of Inadequate Court Funding. 
We trust you will receive this issue with the same enthusiasm that our Editorial Board and contributing authors expe-
rienced from conception and preparation of the magazine through its printing and distribution to you. 
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