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General Authorities Relating to the Practice of Law 

Rules Prof. Conduct, rule 
2-400, subd. (B). 

Rule 2-400 Prohibited Discriminatory Conduct in a Law Practice. 

(A) For purposes of this rule: 

(1) "law practice" includes sole practices, law partnerships, law 
corporations, corporate and governmental legal departments, and 
other entities which employ members to practice law;  
(2) "knowingly permit" means a failure to advocate corrective 
action where the member knows of a discriminatory policy or 
practice which results in the unlawful discrimination prohibited in 
paragraph (B); and 

(3) "unlawfully" and "unlawful" shall be determined by reference 
to applicable state or federal statutes or decisions making 
unlawful discrimination in employment and in offering goods and 
services to the public. 

(B) In the management or operation of a law practice, a member 
shall not unlawfully discriminate or knowingly permit unlawful 
discrimination on the basis of race, national origin, sex, sexual 
orientation, religion, age or disability in: 

(1) hiring, promoting, discharging, or otherwise determining the 
conditions of employment of any person; or 

(2) accepting or terminating representation of any client. 

(C) No disciplinary investigation or proceeding may be initiated by 
the State Bar against a member under this rule unless and until a 
tribunal of competent jurisdiction, other than a disciplinary tribunal, 
shall have first adjudicated a complaint of alleged discrimination and 
found that unlawful conduct occurred. Upon such adjudication, the 
tribunal finding or verdict shall then be admissible evidence of the 
occurrence or non-occurrence of the alleged discrimination in any 
disciplinary proceeding initiated under this rule. In order for 
discipline to be imposed under this rule, however, the finding of 
unlawfulness must be upheld and final after appeal, the time for 
filing an appeal must have expired, or the appeal must have been 
dismissed. 
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Rules Prof. Conduct, rule 
5-200. 

In presenting a matter to a tribunal, a member: 

(A) Shall employ, for the purpose of maintaining the causes 
confided to the member such means only as are consistent 
with truth; 

(B) Shall not seek to mislead the judge, judicial officer, or jury 
by an artifice or false statement of fact or law[.] 

Bus. & Prof. Code, § 
6068, subd. (b) and (d) 

It is the duty of an attorney to do all of the following: 

(b) To maintain the respect due to the courts of justice and judicial 
officers. 

…  

(d) To employ, for the purpose of maintaining the causes confided to 
him or her those means only as are consistent with truth, and never 
to seek to mislead the judge or any judicial officer by an artifice or 
false statement of fact or law. 

Bus. & Prof. Code, § 
6128, subd. (a) 

Every attorney is guilty of a misdemeanor who either: 

(a) Is guilty of any deceit or collusion, or consents to any deceit or 
collusion, with intent to deceive the court or any party. 

Sullins v. State Bar of 
California (1975) 15 
Cal.3d 609, 620-621. 

Attorneys must refrain from acts which mislead or deceive the court. 
Bus. & Prof. Code § 6068(d).    

Furlong v. White (1921) 
51 Cal.App. 265, 271. 

“Counsel should not forget that they are officers of the court, and 
while it is their duty to protect and defend the interests of their 
clients, the obligation is equally imperative to aid the court in 
avoiding error and in determining the cause in accordance with 
justice and the established rules of practice.” 

Daily v. Superior Court 
of Monterey County 
(1935) 4 Cal.App.2d 127, 
131-133, quoting 
MacDonald v. De 
Fremery (1914) 168 Cal. 
189, 203, and Matter of 
Shay (1911) 160 Cal. 
399, 406 (respectively). 

Contempt may lie for not promptly disclosing facts: “Deceit may be 
negative as well as affirmative; it may consist in suppression of that 
which it is one's duty to declare, as well as in the declaration of that 
which is false.”  “[Counsel] are all persons engaged in the service of 
the court, assisting it in the exercise of its jurisdiction, and in the 
performance of its functions. They are actually, or potentially 
officers of the court. They stand in confidential relations toward the 
court, and in consequence thereof they owe to the court the duty of 
greater fidelity and respect than are due from other persons.” 

Williams v. Superior 
Court (1996) 46 
Cal.App.4th 320, 330, 
quoting Paine v. State 
Bar (1939) 14 Cal.2d 
150, 154. 

Honesty in dealing with the courts is of paramount…Deputy Public 
Defender represented that his pending caseload would not interfere 
with his trial readiness, however the court made a finding that the 
case load would interfere.  
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Gender Discrimination 

Price Waterhouse v. 
Hopkins (1989) 490 U.S. 
228. 

The plurality held that in a situation where a defendant’s motives 
were mixed (including both legitimate and illegitimate 
considerations), a plaintiff must prove by preponderance of the 
evidence that her race, gender, or other protected characteristic was a 
“motivating factor” for the challenged decision.  

Jespersen v. Harrah’s 
Operating Co. (9th Cir. 
2006) 444 F.3d 1104. 

Company policy that female employees wear makeup was 
insufficient to establish prima facie Title VII sex discrimination based 
on disparate impact; the Court refused to take judicial notice of 
asserted fact that it cost more money and took more time for a female 
employee than a male employee to comply with employer's grooming 
policy; and grooming policy did not constitute impermissible sex 
stereotyping, as it would establish that gender played a motivating 
role in employer's policy. 

Willingham v. Macon 
Telegraph (5th Cir. 
1975) 507 F.2d 1084. 

Denying a man's challenge to an employer's rule prohibiting male 
(but not female) employees from having hair longer than shoulder 
length.  The employer’s grooming standard did not constitute 
discrimination on the basis of sex – the policy constituted 
discrimination on the basis of grooming standard, which is beyond 
the purview of Title VII. 

Carroll v. Talman 
Federal Savings & Loan 
Ass'n (7th Cir. 1979) 
604 F.2d 1028. 

Holding that a dress code allowing males to wear "customary 
business attire," but requiring women to wear uniforms was 
discriminatory because of the "natural tendency to assume that the 
uniformed women have a lesser professional status that their male 
colleagues." 

Frank v. United Air 
Lines (9th Cir. 2000) 
216 F.3d 845. 

Holding that an airline's differential weight standards for flight 
attendants were facially discriminatory because they imposed unequal 
burdens on men and women in how they were calculated. 

42 U.S.C. § 2000e-2 
(section 703(e) of Title 
VII). 

“Notwithstanding any other provision of this title … it shall not be an 
unlawful employment practice for an employer to hire and employ 
employees … on the basis of religion, sex, or national origin in those 
certain instances where religion, sex, or national origin is a bona fide 
occupational qualification reasonably necessary to the normal 
operation of that particular business or enterprise.” 

Dothard v. Rawlinson 
(1977) 433 U.S. 321. 

The Court upheld a rule requiring prison guards in “contact” positions 
to be the same gender as the inmates they guarded.  Here, sex 
discrimination was a BFOQ. 
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Race Discrimination 

McDonnell Douglas 
Corp. v. Green (1973) 
411 U.S. 792. 

To prove a prima facie case of racial discrimination under Title VII, 
the complainant must show: (i) that he belongs to a racial minority; 
(ii) that he applied and was qualified for a job for which the employer 
was seeking applicants; (iii) that, despite his qualifications, he was 
rejected; and (iv) that, after his rejection, the position remained open 
and the employer continued to seek applicants from persons of 
complainant’s qualifications. 

Black employee/stall-in participant proved that white employees 
involved in acts against employer of comparable seriousness to the 
stall-in were nevertheless retained or rehired.  Employer may 
justifiably refuse to rehire one who was engaged in unlawful, 
disruptive acts against it, but only if this criterion is applied alike to 
members of all races. 

Slack v. Havens (9th Cir. 
1975) 522 F.2d 1091. 

Court found evidence that employer meant to require the three black 
plaintiffs to perform heavy and dangerous cleaning work and did not 
require the same work from plaintiffs’ white fellow employee.  The 
court held that the employer’s actions constituted racial 
discrimination. 

Bradley v. Pizzaco of 
Nebraska, Inc., 926 F.2d 
714 (8th Cir. 1991). 

Since almost half of the black male population suffers from 
pseudofolliculitis barbae, a condition in which shaving very curly hair 
leads to ingrown follicles and resulting skin irritation, and since the 
number of black males greatly outweighs white males with that 
condition, enforcing a no-beard policy amounts to disparate treatment 
of black males under Title VII. 

Authorities Related to Shackling of Defendants 

People v. Duran (1976) 
16 Cal.3d 282. 

A defendant cannot be subjected to physical restraints of any kind in 
the courtroom while in the jury’s presence, unless there is a showing 
(on the record before trial) of a manifest need for such restraints, and 
where such restraints are used, they should be as unobtrusive as 
possible, although as effective as necessary under the circumstances. 
The judge is vested with discretion to order the restraints appropriate 
upon a proper showing of necessity. 

People v. Ceniceros 
(1994) 26 Cal.App.4th 
266. 

Defendant was shackled, the court did not have a hearing, or show of 
manifest need to shackle, but error was harmless. 

People v. Cox (1991) 53 
Cal.3d 618, 651.  

“Manifest need” arises only upon a showing of unruliness, an 
announced intention to escape, or evidence of any nonconforming 
conduct or planned nonconforming conduct which disrupts or would 
disrupt the judicial process if unrestrained. 
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People v. Miller (2009) 
175 Cal.App.4th 1109.  
 

The court abused its discretion because the decision to shackle 
cannot be delegated to security or law enforcement personnel, or just 
because they are a prison inmate. The trial court must make its own 
decision. 

Illinois v. Allen (1970) 
397 U.S. 337, 344.  
 

Shackling defendants should be a last resort “the use of this 
technique is itself something of an affront to the very dignity and 
decorum of judicial proceedings that the judge is seeking to uphold.” 

Wilson v. McCarthy 
(1985) 770 F.2d 1482. 

Trial Court did not abuse its discretion to shackle a defense witness 
who was a prison gang member and convicted murderer, and no sua 
sponte mandatory duty to give a curative jury instruction. 

People v. Hernandez 
(2009) 97 Cal.Rptr.3d 
214.  

The Court of Appeal held that: (1) the trial court acted outside the 
bounds of discretion when it placed uniformed and armed deputy 
behind defendant during his testimony without balancing the need 
for security against defendant's right to a fair trial;(2) trial court's 
abuse of discretion in placement of deputy was sufficiently 
prejudicial so as to require reversal. 

CALJIC No. 1.04 
[Cautionary instruction 
for physically restrained 
defendant]. 

The fact that physical restraints have been placed on defendant [ ] 
must not be considered by you for any purpose. They are not 
evidence of guilt, and must not be considered by you as any 
evidence that [he] [she] is more likely to be guilty than not guilty. 
You must not speculate as to why restraints have been used. In 
determining the issues in this case, disregard this matter entirely. 

Miscellaneous 

PGA Tour, Inc. v. Martin 
(2001) 532 U.S. 661. 

The Americans with Disabilities Act requires the PGA to allow a 
disabled participant to use a golf cart as a reasonable 
accommodation. 

 

 
 
 

 


