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Wednesday, October 2, 2013

Like, that's protected speech 

Very few social media users 
"liked" a federal district court 
decision last year that held that 
the act of "liking" a political 
candidate's Facebook page was 
not a "substantive statement" 
deserving of First Amendment 
protection. Bland v. Roberts, 
857 F. Supp. 2d 599 (E.D. Va. 
2012). The decision seemed 
obviously wrong to anyone who 

had ever used Facebook. It doesn't take a law degree to know that "liking" any page or 
post communicates something and that liking a political candidate's page clearly 
communicates a message of support for that candidate. The 4th U.S. Circuit Court of 
Appeals recently reversed the decision. But the concern remains that judges don't 
understand or take the time to understand new communications media. After all, if 
Facebook, with its widespread and cross-generational use, is beyond the grasp of 
judicial understanding, what hope do less widely used communications tools have? 

The issue arose in a case in which six former employees of the Hampton, Va., sheriff's 
department claimed that they had been wrongfully fired because they supported the 
sheriff's opposition candidate in a recent election. Under the First Amendment, 
governmental employees enjoy some protection against being retaliated against for 
expressing their views on public issues when they do so outside of their job 
responsibilities. However, in order to maintain a retaliation claim, the former employee 
must prove in the first instance that he was retaliated against for exercising his First 
Amendment free speech rights. 

One of the six employees claimed that he was fired solely because he "liked" the page 
of the sheriff's electoral opponent. The trial judge, Judge Raymond Jackson, dismissed 
the retaliation claim because merely "liking" a page on Facebook is "not the kind of 
substantive statement that has previously warranted constitutional protection," 
distinguishing the "like" from a Facebook post or comment. Moreover, Judge Jackson 
seemed unconvinced that the "like" by itself communicated a specific and defined 
message. Judge Jackson explained that he would "not attempt to infer the actual 
content of [the employee's] posts from one click of a button on [the candidate's] 
Facebook page. For the court to assume that the Plaintiffs made some specific 
statement without evidence of such statements is improper." 

Equating the act of "liking" a political candidate's Facebook page with the act of 
putting a campaign sign on one's lawn, the 4th Circuit reversed: 

"Once one understands the nature of what Carter did by liking the Campaign Page, it 
becomes apparent that his conduct qualifies as speech. On the most basic level, clicking 
on the 'like' button literally causes to be published the statement that the User 'likes' 
something, which is itself a substantive statement. In the context of a political 
campaign's Facebook page, the meaning that the user approves of the candidacy whose 
page is being liked is unmistakable. That a user may use a single mouse click to produce 
that message that he likes the page instead of typing the same message with several 
individual key strokes is of no constitutional significance. 
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"Aside from the fact that liking the Campaign Page constituted pure speech, it also 
was symbolic expression. The distribution of the universally understood 'thumbs up' 
symbol in association with Adams's campaign page, like the actual text that liking the 
page produced, conveyed that Carter supported Adams's candidacy .... [¶] [L]iking a 
political candidate's campaign page communicates the user's approval of the candidate 
and supports the campaign by associating the user with it. In this way, it is the Internet 
equivalent of displaying a political sign in one's front yard." 

Makes perfect sense. Disappointing that it took an appellate court decision to get it 
right. 

It's not unusual for there to be a lag between the introduction of a new 
communications medium and a court's recognition that participation in that medium is 
speech protected by the First Amendment. When the Supreme Court first considered 
whether motion pictures were protected speech under a parallel provision of the Ohio 
Constitution, it ruled "no": "It cannot be put out of view that the exhibition of moving 
pictures is a business, pure and simple, originated and conducted for profit, like other 
spectacles, not to be regarded, nor intended to be regarded by the Ohio Constitution, 
we think, as part of the press of the country, or as organs of public opinion. They are 
mere representations of events, of ideas and sentiments published and known; vivid, 
useful, and entertaining, no doubt, but, as we have said, capable of evil, having power 
for it, the greater because of their attractiveness and manner of exhibition." Mutual 
Film Corp. v. Industrial Comm'n of Ohio, 236 U.S. 230. 245 (1915). 

The court did not find movies within the protection for the First Amendment until 37 
years later. Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 501 (1952): "It cannot be 
doubted that motion pictures are a significant medium for the communication of ideas. 
They may affect public attitudes and behavior in a variety of ways, ranging from direct 
espousal of a political or social doctrine to the subtle shaping of thought which 
characterizes all artistic expression. The importance of motion pictures as an organ of 
public opinion is not lessened by the fact that they are designed to entertain as well as 
to inform." In a later case, the court stated "Each medium of expression ... must be 
assessed for First Amendment purposes by standards suited to it, for each may present 
its own problems." Southeastern Promotions Ltd v. Conrad, 420 U.S. 546, 577 (1975). 

Judge Jackson's belief that Facebook "liking" needed to be a sufficiently substantive 
communication hearkens back, although does not cite, to a 1974 Supreme Court 
decision that also dealt with eminently obvious nonverbal communication. In Spence v. 
Washington, 418 U.S. 405 (1974) (per curiam), the court considered whether a 
Washington law that forbid the display of an American flag to which figures or symbols 
were affixed could be constitutionally applied to a person who had affixed a peace 
symbol to a flag. Even though it was undisputed that Spence had engaged in some form 
of communication, the Supreme Court did not stop there. Rather, the court felt it 
necessary to further determine whether Spence's display of the altered flag "was 
sufficiently imbued with elements of communication to fall within the scope" of the 
First Amendment. The court found that Spence's acts were worthy of First Amendment 
protection because he both intended to convey a particularized message and such a 
message was likely to be understood by those who saw it given the specific context. 
While some courts have divined a two-part test from Spence for when "expressive 
conduct" is protected by the First Amendment, the Supreme Court has in another 
context made it clear that Spence does not define the full set of protected expression 
and even expression without a particularized message, such as "the painting of Jackson 
Pollock, music of Arnold Schonberg, or Jabberwocky of Lewis Carroll," was 
unquestionably protected by the First Amendment. Hurley v. Gay, Lesbian & Bisexual 
Group of Boston, 515 U.S. 557 (1995). There thus was no doctrinal reason for Judge 
Jackson to insist that a Facebook "like" carry more "substance," whatever that means. 

Social media are by their nature inherently communicative and expressive. This 
should be as eminently obvious to the courts as it is to those who seek to retaliate 
against those use social media for the very reason that they dislike the message 
communicated. It should be an easy and automatic step to treat all social media 
participants as First Amendment speakers without a convoluted and mechanical 
analysis, the same way we now without hesitation acknowledge that movies are 
protected speech. 

David Greene is a senior staff attorney with the Electronic Frontier Foundation 
and adjunct professor at the University of San Francisco School of Law. 
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