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LEXISNEXIS SUMMARY: 
 ... At the core of the prosecutor's broad discretion lies the charging function, which is the focus of the general rappor-
teur's careful definition of the problems to be addressed in this report. This report is therefore limited to discussion of 
the charging function. ...  The Charging Function: Institutional Setting and the Nature of Prosecutorial Discretion ... In 
general, prosecutors also exercise the charging function with statutory limitations, although again legislatures have 
acted to impose some constraints as to certain classes of offenses or persons. ...  Broad prosecutorial discretion in the 
exercise of the charging function is firmly entrenched. ...  Since the 1960s, amid a general trend in U.S. law toward 
development of legal standards, criteria for prosecutors' exercise of the charging function have been articulated in a va-
riety of forms. ... Another legislative approach to pre-trial diversion dilutes prosecutorial autonomy by introducing other 
agencies into the charging function. ...  Some of these changes have had an impact on prosecutorial discretion in the 
charging function. ... The State of Washington statutory guidelines for prosecutors also direct prosecutors to take vic-
tims' interests into account to a certain degree in the charging function. ...   
 
TEXT: 
 [*643]  

I. Introduction 
  
 In the United States, prosecutors play the central role in the criminal justice systems of the federal and state govern-
ments. n1 Their decisions determine the course of the criminal process, n2 and in making those decisions, they act with 
broad, generally unregulated discretion. n3 Indeed, the scope of prosecutorial discretion has steadily expanded in recent 
decades. n4 

At the core of the prosecutor's broad discretion lies the charging function, n5 which is the focus of the general rap-
porteur's careful definition of the problems to be addressed in this report. This report is therefore limited to discussion of 
the charging function. Following a short description of certain relevant institutional aspects of criminal justice adminis-
tration, and examination of the nature of the charging function, this report will focus on those questions identified by the 
rapporteur: written charging criteria; pre-trial diversion; regulatory  [*644]  prosecution; the relationship between 
prosecutors and crime victims; and prosecutions of alleged police misconduct. 

II. The Charging Function: Institutional Setting and the Nature of Prosecutorial Discretion 

A. Institutional Setting 
  
 Prosecutorial functions are widely dispersed among different offices in the United States. Fifty-two jurisdictions - the 
federal government, each of the fifty states, and the District of Columbia - are competent to enact their own criminal 
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laws and laws of criminal procedure, n6 and to establish their own criminal justice systems. The only source of legal 
regulation that is applicable to all of these jurisdictions is the U.S. Constitution, which provides a common core of basic 
principles in the structure of criminal procedure. n7 As to statutory law, there is a "fair degree of uniformity" among the 
different jurisdictions. n8 Although the scope and volume of federal criminal statutes have expanded dramatically over 
the past several decades, n9 most criminal laws are those of the states, and the vast majority of criminal cases are pros-
ecuted by state and local authorities. n10 

All fifty-two jurisdictions have their own, separate, prosecutorial organizations. Within the state systems, the pros-
ecution function is de-centralized, so that in most states local prosecutorial offices function autonomously and the state 
attorneys general exercise very little effective control over them. n11 Federal government prosecutorial agencies, 
meanwhile, are found in the United States Department of Justice and in offices within federal regulatory agencies. The 
Department of Justice includes the headquarters in Washington, D.C. and the ninety-three United States Attorneys who 
are located in the federal judicial districts throughout the United States. n12 

 [*645]  The great majority of prosecutorial offices are led by chief prosecutors who are elected officials. n13 
Most are elected local officials who in turn appoint their assistant prosecutors. n14 In four states (Connecticut, Dela-
ware, New Jersey, and Rhode Island), local chief prosecutors are appointed by elected officials. In the federal system, 
the Department of Justice is led by the U.S. Attorney General, who is nominated by the President of the United States 
and approved by the U.S. Senate. United States Attorneys are appointed by the President, and Assistant U.S. Attorneys 
are appointed by the Attorney General. 

B. The Nature of Prosecutorial Charging Discretion 
  
 The charging function has two decision-making components: the initial screening determination as to whether or not to 
charge (the "screening function"); and, if the answer is yes, the subsequent decisions as to choice and number of charges 
(the "selection function"). n15 The extent of the prosecutor's discretion in making these decisions is measured by ex-
amining two separate indicia: the degree of freedom to act unilaterally in making the charging decisions themselves 
("charging autonomy"); and the degree of insulation from subsequent judicial review of those decisions ("review au-
tonomy"). n16 

In general, legislatures and courts rarely have taken steps to interfere with the prosecutorial exercise of discretion in 
the charging function; as a result, particularly in regard to review autonomy, prosecutors act with nearly unfettered in-
dependence. Many justifications have been articulated for this maximization of the prosecutor's decision-making. Those 
advanced or identified by courts, n17 other public officials, and commentators can be grouped in four categories: con-
stitutional separation of powers theories, grounded in the commonly-  [*646]  held view that the prosecutorial function 
lies in the executive branch of government; n18 deference to prosecutorial expertise; administrative necessity; n19 and 
individualized justice. n20 According to the proponents of broad discretion, the positive public benefits derived from it 
dictate that the most appropriate mechanism for monitoring and curbing abuse of the charging function is the electoral 
process, not legal regulation. n21 

1. Charging Autonomy 
  
 In theory, mechanisms for limiting charging autonomy could include legislative or judicial measures injecting external 
agencies or individuals into the decision-making process, as well as legislative or judicial rules circumscribing the scope 
of the prosecutor's discretionary charging authority. In practice, these are not widely employed. 

Prosecutors enjoy something close to a monopoly on the use of prosecutorial authority. For one thing, the oppor-
tunities afforded by the criminal justice systems for private prosecutions are sparse and rarely utilized. n22 For another, 
prosecutors generally discharge their charging responsibilities without any legal mandate to include other agencies in 
that process, although legislatures have required such intrusion in certain specific areas. n23 However, it is also impor-
tant at the same time to note one example of shared decision-making in all U.S. criminal justice systems that often is 
overlooked. As one commentator has noted, the systems provide "reasonably effective controls" in the form of judicial 
checks against abusive prosecutions not grounded in sufficient evidence. n24 Thus, it can be said in this regard that 
prosecutors must in theory share decision-making authority with the judiciary on the question of whether a case will 
advance to  [*647]  the trial phase, and that it will not in that small number of cases when evidence for so proceeding 
is insufficient. It is in those cases where there is sufficient evidence to go forward that judicial intervention gives way 
and the prosecutor in practice exercises exclusive authority as to whether to press and maintain formal charges. This 
report will focus primarily on issues related to prosecutorial discretion in the latter category of cases. 
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In general, prosecutors also exercise the charging function with statutory limitations, although again legislatures 
have acted to impose some constraints as to certain classes of offenses or persons. An example of legislative limitation 
on discretion in the screening function is in a State of Minnesota Statute that requires local (county) prosecutors to file 
charges for failure to report physical or sexual child abuse or neglect, certain acts of criminal sexual conduct, and envi-
ronmental law violations. n25 

2. Review Autonomy 
  
 The courts very infrequently will uphold challenges to prosecutorial charging decisions. Put another way, they rarely 
compel prosecutors either to charge or to withdraw charges. n26 

a. Decisions Not to Charge 
  
 Although judicial mechanisms exist in the U.S. legal systems for individuals to compel a prosecutor to bring charges, 
n27 it is generally accepted that they are used infrequently and are rarely successful. n28 In many states, the attorneys 
general of the various states have the power under judicially-created remedies to initiate local prosecution, but again this 
rarely occurs. n29 The situation is slightly different in cases where the prosecutor has filed charges and then seeks to 
withdraw them without any negative consequences for the accused, the act known as nolle prosequi in the common law. 
In such cases, statutes in some jurisdictions require judicial approval of such an action. n30 However, the courts have 
ruled that they will not interfere with a prosecutor's withdrawal of charges unless it can be shown that dismissal of the 
charges is clearly contrary to a manifest public interest - a finding that rarely is made. n31 

 [*648]  

b. Decisions to Prosecute 
  
 The criminal justice systems afford some opportunity for individuals or government actors to challenge decisions to 
file charges. However, in reality, the chances for successful pursuit of such opportunities are extremely limited. One 
reason is that the remedies are limited. In this regard, one potential vehicle for subsequent judicial review - a civil dam-
ages remedy - is not generally available to defendants who claim that prosecutors acted unconstitutionally in bringing 
charges against them. In a 1976 decision, the U.S. Supreme Court extended absolute immunity to prosecutors in regard 
to such civil lawsuits. n32 

Thus, the only judicial remedy available against a decision to charge is dismissal of the prosecution. However, the 
grounds upon which courts will uphold a challenge are strictly limited to certain specific constitutional claims of denial 
of equal protection or due process, and courts have taken this interventionist step in only a very few cases. n33 

An equal protection challenge must allege discriminatory or selective prosecution, n34 and must overcome a "pre-
sumption of regularity" that supports prosecutorial decisions. n35 In this regard, the U.S. Supreme Court has ruled that 
"the conscious exercise of some selectivity in enforcement is not in itself a federal constitutional violation." n36 In order 
to overcome the presumption of regularity, a defendant must satisfy what the U.S. Supreme Court has recognized as a 
"demanding" standard: a showing, based on "clear evidence to the contrary", that (1) other persons similarly situated to 
the defendant have not been prosecuted; and (2) the prosecution's selection of this particular defendant for prosecution 
was invidious (based on constitutionally impermissible grounds such as race or religion) or in bad faith. n37 

As to invidiousness, a claimant must demonstrate that the prosecutor's decision had a discriminatory effect and was 
motivated by a discriminatory purpose. n38 The latter element calls upon a defendant  [*649]  to ascertain the prose-
cutor's motives by obtaining factual information that usually will be found only in the possession of the prosecutor. In 
United States v. Armstrong, the U.S. Supreme Court imposed a "rigorous standard" for such discovery, requiring the 
defendant to produce as a threshold requirement "some evidence tending to show the existence of the essential elements 
of the defense". n39 In justifying such a significant barrier to discovery, the Court cited the costs that discovery re-
quirements would impose on the prosecutor, diverting resources and perhaps disclosing the prosecutor's litigation strat-
egy. n40 

Another potential basis for challenging the decision to prosecute is that of prosecutorial "vindictiveness" - i.e., pu-
nishment, in violation of due process rights, of a defendant in retaliation for his or her decision to exercise a constitu-
tional right. Thus, a successful claim of vindictive prosecution might be one that shows that the prosecutor added more 
severe charges against a defendant who rejected a plea bargain in favor of exercising the constitutional right to a trial 
with a jury of one's peers. Commentators point out that the judicial standards governing the resolution of vindictiveness 
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claims are not uniform; however, the U.S. Supreme Court has signaled that some measure of vindictiveness on the 
prosecutor's part is acceptable. Therefore, each case will rest on its particular facts to permit determination of the suffi-
cient level of vindictiveness for a claimant to succeed. n41 

III. The Specific Issues 
  
 Broad prosecutorial discretion in the exercise of the charging function is firmly entrenched. n42 At the same time, crit-
ics of unregulated discretion have long sought the institution of safeguards against arbitrary or discriminatory conduct 
and of mechanisms for increased accountability of prosecutors for their actions. n43 Generally, these critics have not 
sought the elimination of charging discretion, even if such an objective were realistically possible - instead, they seek 
methods of accommodating it with the goals of fairness and predictability in the criminal justice system. n44 The nature 
of this on-going quest for balancing of the many, often conflicting, policy goals  [*650]  associated with prosecutorial 
discretion n45 is the central theme that runs through the discussion below. 

A. Written Charging Criteria 

1. Written criteria exist, although not everywhere, in a variety of forms and for a variety of purposes. 
  
 Since the 1960s, amid a general trend in U.S. law toward development of legal standards, criteria n46 for prosecutors' 
exercise of the charging function have been articulated in a variety of forms. The goal has been to establish 
pre-established, objective, criteria in order to advance impartiality in prosecutorial decision-making. 

It is possible to identify four categories of forms in which written criteria can be found: 

a. Prosecutorial rule-making: internal standards adopted by prosecutorial offices. The most well-known articulation 
of internal standards is the Principles of Federal Prosecution of the U.S. Department of Justice; n47 in addition, some 
local prosecutorial offices have formally adopted written standards. n48 The Principles of Federal Prosecution set forth 
detailed rules and standards accompanied by official commentary. The questions they address include matters such as 
the available options for prosecutors at the time of the charging decision, the permissible grounds for choosing to charge 
and the impermissible grounds for choosing to charge or not to charge. 

At the state level, at least one legislature has acted to require all local prosecutors to adopt their own standards. A 
State of Minnesota  [*651]  statute requires each county attorney to adopt written guidelines "governing the country 
attorney's charging and plea negotiation policies and practices." It stipulates that the guidelines must address certain 
matters, but need not be limited to them. n49 

b. Model standards. In order to promote the adoption of standards by prosecutorial offices, certain professional or-
ganizations have adopted model charging standards as components of comprehensive guidelines for prosecutorial con-
duct. Examples include: the American Bar Association's Standards for Criminal Justice Relating to the Prosecution 
Function n50 and the National Prosecution Standards of the National District Attorneys Association. n51 Some state 
prosecutors' associations have also adopted model standards for adoption by local prosecutors. n52 

c. Legislative guidelines. In at least one jurisdiction, the State of Washington, the legislature has enacted legislation 
containing recommended guidelines which go into considerable detail and are accompanied by commentary. n53 The 
Statute addresses the "evidentiary  [*652]  sufficiency" for both decisions not to prosecute n54 and to prosecute. n55 
The Statute also sets forth guidelines for the exercise of the selection function, including the directive that the prosecu-
tor "should not overcharge to obtain a guilty plea", and states that "overcharging" includes "charging a higher degree" or 
"charging additional counts". n56 

d. Ethical rules. All jurisdictions in the United States have rules that address the ethical responsibilities of prosecu-
tors. n57 These rules are found within comprehensive ethical rules for attorney conduct, n58 and are based on the 
American Bar Association's Model Rules of Professional Conduct, n59 or the older ABA Model Code of Professional 
Responsibility (1980). n60 

 [*653]  

2. Issues concerning criteria. 

a. Their potential uses. 
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 The various forms of criteria identified above lend themselves to different potential uses. The first of these is a model 
grounded in strict judicial supervision. Courts could assess the substance of the criteria themselves for their constitu-
tional or legal validity. Also, a prosecutor's departure from the criteria could be a basis for an individual's defense or a 
cause of action. 

Such a model of strict judicial supervision has not been put into place by courts in the United States. In this regard, 
in addition to the general judicial reluctance to supervise the prosecutorial exercise of discretion, the authors of criteria 
themselves have stated that the criteria are not intended to serve as a basis for judicial review. The ABA Standards, for 
example, state clearly that they are not intended to serve as criteria for judicial examination, although they also state that 
they might be "relevant", depending upon "all the circumstances". n61 Also, the State of Washington Legislature stated 
explicitly that its guidelines n62 are intended solely for the guidance of prosecutors and "may not be relied upon to 
create a right or benefit, substantive or procedural, enforceable at law by a party in litigation with the state." n63 

A second possible use, centering on internal criteria, is based on administrative law models. n64 Under this ap-
proach, prosecutors would be required to set forth internal regulations, with such standards serving as criteria for both 
internal supervision and as a basis for challenging charging decisions in a judicial forum. n65 In effect, it equates the 
prosecutorial office with an administrative agency, operating with delegated authority from the legislature, and subject 
to judicial review on constitutional due process grounds and administrative law standards of arbitrariness or capricious-
ness. In regard to the latter, judicial review would function primarily, or perhaps entirely, to police application of the 
standards in individual cases, as opposed to review of the substance of the standards themselves. n66 It would grant 
prosecutorial offices a certain degree of deference, not  [*654]  placing strict burdens (strict scrutiny standard) on 
those offices to justify each charging decision. 

Despite its considerable popularity among commentators, this model has received little practical application, per-
haps for many of the same reasons as those set forth above regarding strict judicial supervision. In practice, the courts 
have declined to supervise prosecutors as they would administrative agencies, and legislatures have not imposed such 
duties on them. Instead, the courts consistently have held to the view that the prosecutorial function is an executive one, 
not subject to judicial review under separation of powers considerations as well as the other policy reasons favoring 
broad prosecutorial discretion. As a result, courts consistently have ruled that a prosecutor's failure to follow applicable 
written criteria cannot serve as a defense or cause of action. n67 In addition, at least one court has ruled that a prosecu-
tor's failure to adopt written criteria cannot serve as a constitutional objection to prosecution. n68 

A third use of written criteria is linked to notions of professional responsibility under systems of professional 
self-governance. n69 Here, the remedy for a violation of ethical rules is a disciplinary professional responsibility com-
plaint against the prosecutor. n70 Indeed, this course of action is available in every jurisdiction, but in practice it is 
rarely employed, and prosecutors rarely face professional discipline for their discretionary decisions. n71 It is particu-
larly noteworthy that this is the case because one of the U.S. Supreme Court's stated justifications for immunizing pros-
ecutors from civil lawsuits was the availability of professional discipline as an alternative remedy for prosecutorial 
misconduct. n72 

The fourth possible use has been implemented more broadly than the first three. It is a bureaucratic model, assum-
ing a hierarchical agency structure, centering on internal supervision, and is consistent with the dominant policy deter-
mination favoring insulation of the prosecutor from external supervision other than the electoral process. In recognition 
of this acceptance and the lack of acceptance of other models, commentators have articulated proposals for reinforcing 
such internal supervision through expanded educational programs n73 and refinement of ethical standards and moral 
judgment. n74 

 [*655]  

b. Substantive aspects of the criteria. 
  
 A number of commentators criticize the criteria for lack of specificity and their failure to furnish any predictive value. 
n75 More specifically, the "probable cause" threshold which lies at the heart of the ABA Standards and ABA Model 
Rules and ABA Model Code has been subjected to widespread criticism from commentators. Some claim that it is too 
lenient, while others charge that it is too vague to provide any effective guidance for prosecutorial decision-making. n76 
One treatise writer is also critical of some of the other, more specific criteria in the ABA Standards, stating that they are 
not realistic in light of the practical experience of defense attorneys. n77 Meanwhile, the authors of the ABA Standards 
defend the "probable cause" standard, stating that "the exercise of discretion cannot be reduced to a formula" and that 
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the standard is not intended to serve as a substitute for the development of "appropriate prosecution policies on a local 
level." n78 

Another difficult question addressed in the criteria is the question of whether it is appropriate for a prosecutor to 
condition a decision not to prosecute, or to agree to pre-trial diversion, upon an accused's promise to waive (release) 
potential civil liability claims against law enforcement personnel for alleged violations of the suspect's constitutional 
rights. The U.S. Supreme Court ruled in 1987 that such promises, given in exchange for a promise of non-prosecution, 
are not automatically void as a matter of public policy. Instead, the Court suggested that courts may uphold such agree-
ments if the suspect is adequately represented by counsel and knowingly makes the promise. n79 The ABA Standards 
and the NDAA Standards, while differing somewhat on the specific criteria, reflect this approach. n80 

A pressing question, directed particularly to internal systems of prosecutor supervision, is whether internal stan-
dards should be open  [*656]  to the public. This question has implications for public accountability and the effective-
ness of electoral limits on prosecutors' exercise of discretion. Transparency advocates, responding to supporters of 
broad discretion who rely on the electoral process as the most appropriate and effective check on the exercise of prose-
cutorial discretion, argue that openness is essential to any kind of public accountability. On the other hand, some prose-
cutors warn that ready availability of such guidelines would be of benefit to potential wrongdoers. n81 The extensive 
Principles of Federal Prosecution indicate the U.S. Department of Justice has to considerable extent answered this ques-
tion in the affirmative. 

From another perspective has issued a challenge to the precepts underlying the movement toward adoption of writ-
ten criteria such as those found in the existing standards and rules. This argument, arising in particular out of concerns 
about perceived prosecutorial reluctance to pursue prosecution of police officers allegedly engaged in racially-motivated 
violence, states that "color-blind" standards and ethical rules have a disparate impact on racial minorities by failing to 
place priority on race-conscious, community-based interests. n82 According to its proponents, such a racially-conscious 
approach would lead to prosecutorial recognition of a duty to prosecute grounded in such a community oriented ethic 
n83 and would enlist them not only as legal actors involved in concrete individual cases of litigation, but also as pub-
lic-policy advocates for articulation of existing injustices and the initiation of corrective measures. n84 

B. Pre-Trial Diversion 
  
 Traditionally, an important element of prosecutorial discretion has been the unilateral power to decline or defer prose-
cution n85 in favor of pre-trial diversion to some form of alternative to incarceration. n86 However, in recent years, 
pre-trial diversion has become an area in which legislatures to a certain extent have diluted prosecutorial charging au-
tonomy. They have not attempted to alter the prosecutor's traditional review autonomy. 

 [*657]  The legislative initiatives have taken several approaches. One is to create statutory eligibility require-
ments for pre-trial diversion by establishing certain classes of offenders (for example, first-time offenders) and/or cer-
tain classes of offenses. For example, legislation adopted by the Commonwealth of Kentucky in 1998 provides that de-
fendants charged with certain felony crimes are eligible for pre-trial diversion if, among other things, they have not 
committed a felony in the ten years preceding the commission of the current offense, or were not on parole or probation 
during that ten-year period. In addition, a person cannot be eligible for pre-trial diversion more than once in any 
five-year period. n87 

Also, the State of California, through the vehicle of a voters' direct action (referendum) in 2000 which reflected 
broad societal concern over administration of juvenile justice, enacted a statute that automatically assigns jurisdiction 
over minors charged with certain crimes - murder or certain enumerated sex offenses - to the adult criminal courts 
without the possibilities for pre-trial diversion available in juvenile proceedings. n88 It is noteworthy, however, that this 
legislation, while stripping prosecutors of the discretion to grant pre-trial diversion as part of their screening function, 
simply transfers that exercise of discretion to the prosecutor's selection function by making the decision as to what 
crime to charge - a decision not regulated by statute nor shared with other legal actors under the new law - the question 
of highest importance. n89 

Another legislative approach to pre-trial diversion dilutes prosecutorial autonomy by introducing other agencies in-
to the charging function. In the 1998 Kentucky legislation, for example, the prosecutor is required to make a recom-
mendation for or against each defendant's application for pre-trial diversion; however, the judge may diversion even 
though the prosecutor objects to it. Opponents of this measure expressed concern that this elimination of a prosecutorial 
veto power over diversion is constitutionally invalid under separation of powers principles. n90 
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An area in which the sharing of decision-making authority is quite widespread is in systems of juvenile justice. The 
California juvenile justice system presents an example of decision-making involving  [*658]  probation officer, pros-
ecutor, and judge, in which all have input as to pre-trial diversion for juveniles accused of certain offenses. n91 

Beyond the reach of legislatures and courts, these questions also have been addressed in internal standards and 
model standards. An example is the Federal "United States Attorneys' Pre-Trial Diversion Program". n92 Under this 
program, the decision about whether to defer prosecution is left to the judgment of the government attorney, who is di-
rected to follow standards set forth in the U.S. Attorneys Manual in making this determination. n93 

A significant policy issue also is posed by the decision of the U.S. Department of Justice to place priority on 
pre-trial diversion programs for corporate (white collar) defendants, in light of the conclusion that imposition of penal 
sanctions could have negative economic repercussions for investors, managers, and employees. n94 

The NDAA Standards n95 address pre-trial diversion. Section 44.4 states that prosecutors should "exercise discre-
tion to divert individuals from the criminal justice system" when they consider "it to be in the interest of justice and 
beneficial to both the community and the individual", and then goes on to list eleven factors which may be taken into 
account in making this decision. Undoubtedly reflecting prosecutors' concerns about possible judicial encroachment in 
this function, the NDAA Standards state that the prosecutor's decision as to whether or not to divert a particular defen-
dant "should not be subject to judicial review". n96 

C. Regulatory Prosecutions 
  
 Most prosecutions of federal and state "regulatory crime" statutes - those that address matters within the purview of 
federal, state, and local administrative agencies n97 - are of a hybrid nature. That is, the monitoring of compliance with 
such statutes is generally  [*659]  the responsibility of the administrative agencies, with the litigation matters assigned 
to the U.S. Department of Justice or its counterparts in the states. This "hybrid" approach also affects certain aspects of 
the charging function, due to the fact that the administrative agencies often make the initial determination that "probable 
cause" exists to believe that a particular suspect has violated the law, and it is only at that time that the matter is referred 
to the prosecutors with general jurisdiction. n98 

This shared responsibility raises challenging questions about the extent of discretion in the charging decision. Un-
like prosecutors of general jurisdiction, who enjoy broad insulation from subsequent judicial review of such decisions, 
administrative agencies are subject to administrative procedure laws that provide for judicial review of agency actions. 
However, judicial review is not available in those cases where statutes preclude it or agencies act with discretion as a 
matter of law (i.e, judicial determination). As an example of the latter, the U.S. Supreme Court has ruled that agency 
decisions to refrain from prosecution are not subject to judicial review unless a relevant statute provides guidelines for 
the agency to follow in exercising its enforcement powers. n99 

In a regulatory area of great visibility and controversy - enforcement of environmental protection laws - federal 
agencies have established an elaborate, centralized system of intra-agency review. Before it refers a violation to the U.S. 
Department of Justice for criminal prosecution, the U.S. Environmental Protection Agency conducts a multi-step 
screening process which includes application of the EPA's own written criteria for distinguishing cases that warrant 
criminal investigation from those that should be handled through civil or administrative procedures. If a case is referred, 
the Department of Justice then conducts its own screening process, applying its general criteria under the Principles of 
Federal Prosecution, as well as written criteria that expressly address environmental violations. n100 

This system of multi-layered, hierarchical intra-agency review reflects the more general practice of centralized de-
cision-making in the area of regulatory crimes. In other words, discretion is not exercised by individual assistant prose-
cutors, but is the result of an elaborate  [*660]  process where charging decisions are made by superiors, n101 and 
often through the application of detailed charging criteria. 

D. Victims' Interests 
  
 Traditionally, prosecutors have not been compelled to represent the interests of the victim. Indeed, prosecutors as a 
general matter continue to exercise broad, unreviewable discretion in determining the extent to which the wishes of the 
victim should govern considerations in the charging function. n102 Although in theory several remedies potentially are 
available to victims, commentators note that these are almost never invoked. n103 Meanwhile, as stated above, legal 
systems in the United States place stringent limits on private prosecutions. n104 Several policy considerations underlie 
the reluctance to place emphasis on victims' interests, including: the belief that crime in general is a matter of erga 
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omnes concern; concern that prosecutors not be influenced to the detriment of protection of the rights of suspects and 
defendants; and concern that suspects might threaten or otherwise unduly influence victims to request that prosecution 
not proceed. 

However, in a comparatively recent development, steps have been taken in response to an active victims' rights 
movement to address the concerns of victims in the overall criminal justice process. n105 Some of these changes have 
had an impact on prosecutorial discretion in the charging function. More specifically, some jurisdictions have acted via 
legislation either to limit the breadth of prosecutorial discretion in the exercise of the charging decision, or to mandate 
subsequent judicial review in regard to certain specific classes of offenses. For example, in the past two decades some 
jurisdictions via controversial "no-drop" legislation have imposed mandatory prosecution of domestic violence cases, 
regardless of the desires of the  [*661]  victim. n106 Commentators have distinguished between "soft" no-drop ap-
proaches, where victims are encouraged to cooperate with prosecutors but may also exercise some discretion as to the 
extent of their participation in the proceeding, and "hard" no-drop approaches under which they may not drop charges 
under any circumstances and may be subject to subpoenas and contempt of court charges. n107 Other jurisdictions re-
quire prosecutors to consult with the victim before making a charging decision, at least in serious cases. n108 

The area of victims' rights also includes one of the few examples of legislatively-mandated subsequent judicial re-
view of prosecutorial charging decisions. In certain circumstances, federal legislation provides a remedy by which vic-
tims can bring federal civil rights actions alleging racially selective exercise of prosecutorial discretion. n109 

Written criteria also address these questions to some degree, and in doing so they reflect the tension between com-
peting interests raised by long-held concerns about victim influence and the goals of the victims' rights movement. Of 
the seventeen "factors to consider" in deciding whether to file charges listed in the NDAA Standards, one factor is the 
"interests of the victim" and another is "possible improper motives of a victim or witness". n110 The DOJ Principles do 
not include the interests of the victim in the text setting forth the standards; however, in discussing the question of 
whether there might be a "substantial federal interest" in pursuing or declining prosecution, the U.S. Department of Jus-
tice commentary states that one factor that is "obviously of primary importance is the actual or potential impact of the 
offense on the community and on the victim." n111 

 [*662]  The ABA Standards n112 also reflect the countervailing issues at work in this aspect of the prosecution 
function. Among the factors "which the prosecutor may properly consider" in exercising his or her charging discretion, 
the Standards include "the extent of the harm caused by the offense" and the "reluctance of the victim to testify". 
Another factor, however, is "the possible improper motives of a complainant." n113 

The State of Washington statutory guidelines for prosecutors n114 also direct prosecutors to take victims' interests 
into account to a certain degree in the charging function. Among the satisfactory reasons for declining prosecution, the 
statute includes cases in which a victim so requests; however, the statute narrowly confines such cases to several enu-
merated "crimes or situations", and warns that "care should be taken to insure that the victim's request is freely made 
and is not the product of threats or pressure by the accused." n115 Meanwhile, in cases where the prosecutor is consi-
dering pre-trial diversion or has decided in the screening function to proceed with prosecution, the statute permits dis-
cussion with victims as to the appropriateness of pre-trial diversion or the selection of charges in the selection function. 
As to pre-trial diversion, the statute states that prosecutors should take such discussions into account before reaching 
any agreement with the defendant. n116 

E. Prosecuting Allegations of Police Misconduct 
  
 Recent years have witnessed a number of high visibility cases of prosecutions of police officers for misconduct, some 
of which resulted in verdicts of guilty and others not, particularly involving charges of unlawful violence against vic-
tims who are persons of color. n117 Nevertheless, critics charge that there is considerable selective prosecution, often 
race-based, and that prosecutions occur only in cases of high public visibility. n118 

 [*663]  According to critics, who often cite statements of local prosecutors themselves, local prosecutors infre-
quently pursue prosecution of police officers. For one thing, it is difficult to obtain a conviction from a jury or judge. 
n119 For another, prosecutors work closely with police on an on-going basis, and their ability to succeed in their general 
responsibilities of prosecuting routine crimes depend to a considerable extent on the work and cooperation of police 
officers. Thus, when faced with the question of prosecuting a police officer, prosecutors often face "an impossible con-
flict of interest". n120 In addition, prosecutors also often confront intense political pressures from the police and gov-
ernment officials. n121 The severity of these apparent obstacles to local prosecution has led to proposals for other insti-
tutional or legal means of increasing the accountability of police officers. One such effort has been to direct investiga-
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tion and prosecution of alleged police misconduct away from prosecutors of general jurisdiction, to creation of civilian 
review boards as a means of alternate disposition of charges of police misconduct. n122 

Another approach has been to look to the federal government, raising the complex issues of dual, state/federal, 
prosecution. n123 A federal civil rights statute, 18 U.S.C. 242 ("Deprivation of rights under color of law"), has long 
been available for federal prosecution of public officials who willfully subject persons to the deprivation of any rights 
secured by the U.S. Constitution or laws. According to a U.S. Department of Justice official, recent years have not wit-
nessed a pattern of local prosecutors' failure to pursue actively police misconduct. n124 However, many commentators 
have focused on the failure of state prosecution of police misconduct, claim that the federal statutory scheme is un-
der-utilized, and that federal prosecutions under it are rare. n125 If this is the case, the question arises as to whether this  
[*664]  is due to lack of assertiveness on the part of federal prosecutors, or some institutional problem. One commen-
tator, focusing on the latter, argues that the current statutory requirement of a showing of specific intent to violate a fed-
eral right, as distinct from an intent simply to assault the victim, is a deterrent to federal prosecutions of police miscon-
duct, and calls for substantial revision of the legislation. n126 In so doing, he analogizes the local/federal relationship in 
the United States to the efforts in the international community to establish a permanent international criminal court un-
der the principle of complementarity, by which the ICC would prosecute certain international crimes only if national 
authorities are unable or unwilling to do so. n127 

IV. Conclusion 
  
 Prosecutorial functions in the United States are marked by widespread dispersal of authority; at the same time, a com-
mon characteristic of prosecutors' activity is the breadth of discretion that they exercise in the charging function. In 
general, such broad discretion receives firm support from both legislatures and the courts, as well as professional or-
ganizations concerned with self-governance. Its critics are found primarily among commentators who have not suc-
ceeded in gaining institutional support, particularly in the judiciary, for significant revision of the system. Thus, it is the 
legislatures that have acted to place certain limits on prosecutorial discretion in specific areas such as in juvenile pro-
ceedings and domestic abuse, and professional organizations that have drafted written charging criteria. 

In the presence of strong institutional support for continued latitude for prosecutors in the charging function, much 
of the focus of government actors, as well as many commentators, has been on the development and refinement of in-
ternal safeguards within prosecutorial offices against arbitrary or discriminatory decision-making. In some cases, the 
legislatures have acted to advance such developments by enacting guidelines or mandating that prosecutors themselves 
adopt written criteria. It can be expected that assessment of systems of internal supervision will remain at the center of 
the on-going dialogue over prosecutorial discretion. 
 
Legal Topics:  
 
For related research and practice materials, see the following legal topics: 
Constitutional LawEqual ProtectionScope of ProtectionCriminal Law & ProcedureGuilty PleasGeneral OverviewEvi-
denceProcedural ConsiderationsJudicial Intervention in TrialsGeneral Overview 
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n61. Standard 3-1.1 ("The Function of the Standards") states in full: 
 

  



Page 15 
50 Am. J. Comp. L. 643, * 
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n91. Panzer, "Reducing Juvenile Recidivism Through Pre-Trial Diversion Programs: A Community's In-
volvement," 18 Journal of Juvenile L. 186, 191, 195 (1997).  

 

n92. The Program is found in the USAM, supra n. 12, at 9-22.000. Part of the introduction to subsection 
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