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I. ABA Model Rules of Professional Conduct and Code of Judicial Conduct 
 
COMMUNICATIONS CONCERNING A LAWYER'S SERVICES 
RULE 7.1 ABA MODEL RULES OF PROFESSIONAL CONDUCT 
 
A lawyer shall not make a false or misleading communication about the lawyer or the 
lawyer's services. A communication is false or misleading if it: 
 
(a) contains a material misrepresentation of fact or law, or omits a fact necessary to make 
the statement considered as a whole not materially misleading; 
 
(b) is likely to create an unjustified expectation about results the lawyer can achieve, or 
states or implies that the lawyer can achieve results by means that violate the Rules of 
Professional Conduct or other law; or 
 
(c) compares the lawyer's services with other lawyers' services, unless the comparison 
can be factually substantiated. 
  
Comment 
 
This Rule governs all communications about a lawyer's services, including advertising 
permitted by Rule 7.2. Whatever means are used to make known a lawyer's services, 
statements about them should be truthful. The prohibition in paragraph (b) of statements 
that may create "unjustified expectations" would ordinarily preclude advertisements 
about results obtained on behalf of a client, such as the amount of a damage award or the 
lawyer's record in obtaining favorable verdicts, and advertisements containing client 
endorsements. Such information may create the unjustified expectation that similar 
results can be obtained for others without reference to the specific factual and legal 
circumstances. 
 
ADVERTISING 
RULE 7.2 ABA MODEL RULES OF PROFESSIONAL CONDUCT n8 
 
n8 Amended February 7, 1989, American Bar Association House of Delegates, Denver, 
Colorado, per Report No. 120B. 
 
(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services 
through public media, such as a telephone directory, legal directory, newspapaer or other 
periodical, outdoor advertising, radio or television, or through written or recorded 
communication. 
 
(b) A copy or recording of an advertisement or communication shall be kept for two 
years after its last dissemination along with a record of when and where it as used. 
 
(c) A lawyer shall not give anything of value to a person for recommending the lawyer's 
services, expect that a lawyer may 
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(1) pay the reasonable costs of advertisements or communications permitted by this Rule; 
 
(2) pay the usual charges of a not-for-profit lawyer referral service or legal service 
organization; and 
 
(3) pay for a law practice in accordance with Rule 1.17. 
 
(d) Any communication made pursuant to this rule shall include the name of at least one 
lawyer responsible for its content. 
  
Comment 
 
To assist the public in obtaining legal services, lawyers should be allowed to make 
known their services not only through reputation but also through organized information 
campaigns in the form of advertising. Advertising involves an active quest for clients, 
contrary to the tradition that a lawyer should not seek clientele. However, the public's 
need to know about legal services can be fulfilled in part through advertising. This need 
is particularly acute in the case of persons of moderate means who have not made 
extensive use of legal services. The interest in expanding public information about legal 
services ought to prevail over considerations of tradition. Nevertheless, advertising by 
lawyers entails the risk of practices that are misleading or overreaching. 
 
This Rule permits public dissemination of information concerning a lawyer's name or 
firm name, address and telephone number; the kinds of services the lawyer will 
undertake; the basis on which the lawyer's fees are determined, including prices for 
specific services and payment and credit arrangements; a lawyer's foreign language 
ability; names of references and, with their consent, names of clients regularly 
represented; and other information that might invite the attention of those seeking legal 
assistance. 
 
Questions of effectiveness and taste in advertising are matters of speculation and 
subjective judgment. Some jurisdictions have had extensive prohibitions agains television 
advertising, against advertising going beyond specified facts about a lawyer, or against 
"undignified" advertising. Television is now one of the most powerful media for getting 
information to the public, particularly persons of low and moderate income; prohibiting 
television advertising, therefore, would impede the flow of information about legal 
services to many sectors of the public. Limiting the information that may be advertised 
has a similar effect and assumes that the bar can accurately forecast the kind of 
information that the public would regard as relevant. 
 
DIRECT CONTACT WITH PROSPECTIVE CLIENTS 
RULE 7.3 ABA MODEL RULES OF PROFESSIONAL CONDUCT n9 
 
n9 Amended February 7, 1989, American Bar Association House of Delegates, Denver, 
Colorado, per Report Nos. l15 and 120B. 
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(a) A lawyer shall not by in-person or live telephone contact solicit professional 
employment from a prospective client with whom the lawyer has no family or prior 
professional relationship when a significant motive for the lawyer's doing so is the 
lawyer's pecuniary gain. 
 
(b) A lawyer shall not solicit professional employment from a prospective client by 
written or recorded communication or by in-person or telephone contact even when not 
otherwise prohibited by paragraph (a), if: 
 
(1) the prospective client has made known to the lawyer a desire not to be solicited by 
the lawyer; or 
 
(2) the solicitation involves coercion, duress or harassment. 
 
(c) Every written or recorded communication from a lawyer soliciting professional 
employment from a prospective client know to be in need of legal services in a particular 
matter, and with whom the lawyer has no family or prior professional relationship, shall 
include the words "Advertising Material" on the outside envelope and at the beginning 
and ending of any recorded communication. 
 
(d) Notwithstanding the prohibition in paragraph (a), a lawyer may participate with a 
prepaid or group legal service plan operated by an organization not owned or directed by 
the lawyer which uses in-person or telephone contact to solicit memberships or 
subscriptions for the plan from persons who are not known to need legal services in a 
particular matter covered by the plan. 
  
Comment 
 
There is a potential for abuse inherent in direct in-person or live telephone contact by a 
lawyer with a prospective client known to need legal services. These forms of contact 
between a lawyer and a prospective client subject the layperson to the private 
importuning of the trained advocate in a direct interpersonal encounter. The prospective 
client, who may already feel overwhelmed by the circumstances giving rise to the need 
for legal services, may find it difficult to fully evaluate all available alternatives with 
reasoned judgment and appropriate self-interest in the face of the lawyer's presence and 
insistence upon being retained immediately. The situation is fraught with the possibility 
of undue influence, intimidation, and overreaching. 
 
This potential for abuse inherent in direct in-person or live telephone solicitation of 
prospective clients justifies its prohibition, particularly since lawyer advertising and 
written and recorded communication permitted under Rule 7.2 offer alternative means of 
conveying necessary information to those who may be in need of legal services. 
Advertising and written and recorded communications which may be mailed or 
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autodialed made it possible for a prospective client to be informed about the need for 
legal services, and about the qualifications of available lawyers and law firms, without 
subjecting the prospective client to direct in-person or telephone persuasion that may 
overwhelm the client's judgment. 
 
The use of general advertising and written and recorded communications to transmit 
information from lawyer to prospective client, rather than direct in-person or live 
telephone contact, will help to assure that the information flows cleanly as well as freely. 
The contents of advertisements and communications permitted under Rule 7.2 are 
permanently recorded so that they cannot be disputed and may be shared with other who 
know the lawyer. This potential for informal review is itself likely to help guard against 
statements and claims that might constitute false and misleading communications in 
violation of Rule 7.1. The contents of direct in-person or live telephone conversations 
between a lawyer and a prospective client can be disputed and are not subject to third-
party scrutiny. Consequently, they are much more likely to approach (and occasionally 
cross) the dividing line between accurate representations and those that are false and 
misleading. 
 
There is far less likelihood that a lawyer would engage in abusive practices against an 
individual with whom the lawyer has a prior personal or professional relationship or 
where the lawyer is motivated by considerations other than the lawyer's pecuniary gain. 
Consequently, the general prohibition in Rule 7.3(a) and the requirements of Rule 7.3(c) 
are not applicable in those situations. 
 
But even permitted forms of solicitation can be abused. Thus, any solicitation which 
contains information which is false or misleading within the meaning of Rule 7.1, which 
involves coercion, duress or harassment within the meaning of Rule 7.3(b)(2), or which 
involves contact with a prospective client who has made known to the lawyer a desire 
not to be solicited by the lawyer within the meaning of Rule 7.3(b)(1) is prohibited. 
Moreover, if after sending a letter or other communication to a prospective client as 
permitted by Rule 7.2 the lawyer receives no response, any further effort to communicate 
with the propsective client may violate the provisions of Rule 7.3(b). 
 
This Rule is not intended to prohibit a lawyer from contacting representatives of 
organizations or groups that may be interested in establishing a group or prepaid legal 
plan for their members, insured, beneficiaries or other third parties for the purpose of 
informing such entities of the availability of and details concerning the plan or 
arrangement which the lawyer or lawyer's firm is willing to offer. This form of 
communication is not directed to a prospective client. Rather, it is usually addressed to an 
individual acting in a ficuciary capacity seeking a supplier of legal services for others 
who may, if they choose, become propsective clients of the lawyer. Under these 
circumstances, the activity which the lawyer undertakes in communicating with such 
representatives and the type of information transmitted to the individual are functionally 
similar to and serve the same purpose as advertisng permitted under Rule 7.2. 
 
The requirement in Rule 7.3(c) that certain communications be marked "Advertising 
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Material" does not apply to communications sent in response to requests of potential 
clients or their spokespersons or sponsors. General announcements my lawyers, 
including changes in personnel or office location, do not constitute communications 
soliciting professional employment from a client known to be in need of legal services 
within the meaning of this Rule. 
 
Paragraph (d) of this Rule would permit a lawyer to participate with an organization 
which uses personal contact to solicit members for its group or prepaid legal service plan, 
provided that the personal contact is not undertaken by any lawyer who would be a 
provider of legal services through the plan. The organization referred to in paragraph (d) 
must not be owned by or directed (whether as manager or otherwise) by any lawyer or 
law firm that participates in the plan. For example, paragraph (d) would not permit a 
lawyer to create an organization controlled directly or indirectly by the lawyer and use 
the organization for the in-person or telephone solicitation of legal employment of the 
lawyer through memberships in the plan or otherwise. The communication permitted by 
these organizations also must not be directed to a person known to need legal services in 
a particular matter, but is to be designed to inform potential plan members generally of 
another means of affordable legal services. Lawyers who participate in a legal service 
plan must reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2 
and 7.3(a) and (b). See 8.4(a). 
 
CANON 2; A Lawyer Should Assist the Legal Profession in Fulfilling Its Duty of Make 
Legal Counsel Available ; ETHICAL CONSIDERATIONS 
EC 2-8 
Selection of a Lawyer 
 
Selection of a lawyer by a layperson should be made on an informed basis. Advice and 
recommendation of third parties -- relatives, friends, acquaintances, business associates, 
or other lawyers -- and disclosure of relevant information about the lawyer and his 
practice may be helpful. A layperson is best served if the recommendation is disinterested 
and informed. In order that the recommendation be disinterested, a lawyer should not 
seek to influence another to recommend his employment. A lawyer should not 
compensate another person for recommending him, for influencing a prospective client to 
employ him, or to encourage future recommendations. n14 Advertisements and public 
communications, whether in law lists, telephone directories, newspapers, other forms of 
print media, television or radio, should be formulated to convey only information that is 
necessary to make an appropriate selection. Such information includes: (1) office 
information, such as, name, including name of law firm and names of professional 
associates; addresses; telephone numbers; credit card acceptability; fluency in foreign 
languages; and office hours; (2) relevant biographical information; (3) description of the 
practice, but only by using designations and definitions authorized by [the agency having 
jurisdiction of the subject under state law], for example, one or more fields of law in 
which the lawyer or law firm practices; a statement that practice is limited to one or more 
fields of law; and/or a statement that the lawyer or law firm specializes in a particular 
field of law practice, but only by using designations, definitions and standards authorized 
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by [the agency having jurisdiction of the subject under state law]; and (4) permitted fee 
information. Self-laudation should be avoided. n15 
 
CANON 2; A Lawyer Should Assist the Legal Profession in Fulfilling Its Duty to Make 
Legal Counsel Available ; ETHICAL CONSIDERATIONS 
EC 2-9 
Selection of a Lawyer: Lawyer Advertising 
 
The lack of sophistication on the part of many members of the public oncerning legal 
services, the importance of the interests affected by the choice of a lawyer and prior 
experience with unrestricted lawyer advertising, require that special care be taken by 
lawyers to avoid misleading the public and to assure that the information set forth in any 
advertising is relevant to the selection of a lawyer. The lawyer must be mindful that the 
benefits of lawyer advertising depend upon its reliability and accuracy. Examples of 
information in lawyer advertising that would be deceptive include misstatements of fact, 
suggestions that the ingenuity or prior record of a lawyer rather than the justice of the 
claim are the principal factors likely to determine the result, inclusion of information 
irrelevant to selecting a lawyer, and representations concerning the quality of service, 
which cannot be measured or verified. Since lawyer advertising is calculated and not 
spontaneous, reasonable regulation of lawyer advertising designed to foster compliance 
with appropriate standards serves the public interest without impeding the flow of useful, 
meaningful, and relevant information to the public.  
 
CANON 2; A Lawyer Should Assist the Legal Profession in Fulfilling Its Duty to Make 
Legal Counsel Available ; ETHICAL CONSIDERATIONS 
EC 2-14 
Selection of a Lawyer: Lawyer Advertising 
 
In some instances a lawyer confines his practice to a particular field of law. n23 In the 
absence of state controls to insure the existence of special competence, a lawyer should 
not be permitted to hold himself out as a specialist or as having official recognition as a 
specialist, other than in the fields of admiralty, trademark, and patent law where a holding 
out as a specialist historically has been permitted. A lawyer may, however, indicate in 
permitted advertising, if it is factual, a limitation of his practice or one or more particular 
areas or fields of law in which he practices using designations and definitions authorized 
for that purpose by [the state agency having jurisdiction]. A lawyer practicing in a 
jurisdiction which certifies specialists must also be careful not to confuse laypersons as to 
his status. If a lawyer discloses areas of law in which he practices or to which he limits 
his practice, but is not certified in [the jurisdiction], he, and the designation authorized in 
[the jurisdiction], should avoid any implication that he is in fact certified. 
 
n23 "For a long time, many lawyers have, of necessity, limited their practice to certain 
branches of law. The increasing complexity of the law and the demand of the public for 
more expertness on the part of the lawyer has, in the past few years -- particularly in the 
last ten years -- brought about specialization on an increasing scale." Report of the 
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Special Committee on Specialization and Specialized Legal Services , 79 A.B.A. REP. 
582, 584 (1954).  
 
CANON 2; A Lawyer Should Assist the Legal Profession in Fulfilling Its Duty to Make 
Legal Counsel Available ; DISCIPLINARY RULES 
DR 2-101 Publicity. 
 
(A) A lawyer shall not, on behalf of himself, his partner, associate or any other lawyer 
affiliated with him or his firm, use or participate in the use of any form of public 
communication containing a false, fraudulent, misleading, deceptive, self-laudatory or 
unfair statement or claim. 
 
(b) In order to facilitate the process of informed selection of a lawyer by potential 
consumers of legal services, a lawyer may publish or broadcast, subject to DR 2-103, the 
following information in print media distributed or over television or radio broadcast in 
the geographic area or areas in which the lawyer resides or maintains offices or in which 
a significant part of the lawyer's clientele resides, provided that the information disclosed 
by the lawyer in such publication or broadcast complies with DR 2-101 (A), and is 
presented in a dignified manner: n61 
 
(1) Name, including name of law firm and names of professional associates; addresses 
and telephone numbers; 
 
(2) One or more fields of law in which the lawyer or law firm practices, a statement that 
practice is limited to one or more fields of law, or a statement that the lawyer or law firm 
specializes in a particular field of law practice, to the extent authorized under DR 2-105; 
 
(3) Date and place of birth; 
 
(4) Date and place of admission to the bar of state and federal courts; 
 
(5) Schools attended, with dates of graduation, degrees and other scholastic distinctions; 
 
(6) Public or quasi-public offices; 
 
(7) Military service; 
 
(8) Legal authorships; 
 
(9) Legal teaching positions; 
 
(10) Memberships, offices, and committee assignments, in bar associations; 
 
(11) Membership and offices in legal fraternities and legal societies; 
 
(12) Technical and professional licenses; 
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(13) Memberships in scientific, technical and professional associations and societies; 
 
(14) Foreign language ability; 
 
(15) Names and addresses of bank references; 
 
(16) With their written consent, names of clients regularly represented; 
 
(17) Prepaid or group legal services programs in which the lawyer participates; 
 
(18) Whether credit cards or other credit arrangements are accepted; 
 
(19) Office and telephone answering service hours; 
 
(20) Fee for an initial consultation; 
 
(21) Availability upon request of a written schedule of fees and/or an estimate of the fee 
to be charged for specific services; 
 
(22) Contingent fee rates subject to DR 2-106(C), provided that the statement discloses 
whether percentages are computed before or after deduction of costs; 
 
(23) Range of fees for services, provided that the statement discloses that the specific fee 
within the range which will be charged will vary depending upon the particular matter to 
be handled for each client and the client is entitled without obligation to an estimate of 
the fee within the range likely to be charged, in print size equivalent to the largest print 
used in setting forth the fee information; 
 
(24) Hourly rate, provided that the statement discloses that the total fee charged will 
depend upon the number of hours which must be devoted to the particular matter to be 
handled for each client and the client is entitled to without obligation an estimate of the 
fee likely to be charged, in print size at least equivalent to the largest print used in setting 
forth the fee information; 
 
(25) Fixed fees for specific legal services, * the description of which would not be 
misunderstood or be deceptive, provided that the statement discloses that the quoted fee 
will be available only to clients whose matters fall into the services described and that the 
client is entitled without obligation to a specific estimate of the fee likely to be charged in 
print size at least equivalent to the largest print used in setting forth the fee information. 
 
(C) Any person desiring to expand the information authorized for disclosure in DR 2-
101(B), or to provide for its dissemination through other forums may apply to [the 
agency having jurisdiction under state law]. Any such application shall be served upon 
[the agencies having jurisdiction under state law over the regulation of the legal 
profession and consumer matters] who shall be heard, together with the applicant, on the 



 11 

issue of whether the proposal is necessary in light of the existing provisions of the Code, 
accords with standards of accuracy, reliability and truthfulness, and would facilitate the 
process of informed selection of lawyers by potential consumers of legal services. The 
relief granted in response to any such application shall be promulgated as an amendment 
to DR 2-101(B), universally applicable to all lawyers. ** 
 
(D) If the advertisement is communicated to the public over television or radio, it shall 
be prerecorded, approved for broadcast by the lawyer, and a recording of the actual 
transmission shall be retained by the lawyer. n62 
 
(E) If a lawyer advertises a fee for a service, the lawyer must render that service for no 
more than the fee advertised. 
 
(F) Unless otherwise specified in the advertisement if a lawyer publishes any fee 
information authorized under DR 2-101(B) in a publication that is published more 
frequently than one time per month, the lawyer shall be bound by any representation 
made therein for a period of not less than 30 days after such publication. If a lawyer 
publishes any fee information authorized under DR 2-101(B) in a publication that is 
published once a month or less frequently, he shall be bound by any representation made 
therein until the publication of the succeeding issue. If a lawyer publishes any fee 
information authorized under DR 2-101(B) in a publication which has no fixed date for 
publication of a succeeding issue, the lawyer shall be bound by any representation made 
therein for a reasonable period of time after publication but in no event less than one 
year. 
 
(G) Unless otherwise specified, if a lawyer broadcasts any fee information authorized 
under DR 2-101(B), the lawyer shall be bound by any representation made therein for a 
period of not less than 30 days after such broadcast. 
 
(H) This rule does not prohibit limited and dignified identification of a lawyer as a lawyer 
as well as by name: 
 
(1) In political advertisements when his professional status is germane to the political 
campaign or to a political issue. 
 
(2) In public notices when the name and profession of a lawyer are required or 
aughorized by law or are reasonably pertinent for a purpose other than the attraction of 
potential clients. 
 
(3) In routine reports and announcements of a bona fide business, civic, professional, or 
political organization in which he serves as a director or officer. 
 
(4) In and on legal documents prepared by him. 
 
(5) In and on legal textbooks, treatises, and other legal publications, and in dignified 
advertisements thereof. 
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(I) A lawyer shall not compensate or give any thing of value to representatives of the 
press, radio, television, or other communication medium in anticipation of or in return for 
professional publicity in a news item. 
  
 CANON 7; A Lawyer Should Represent a Client Zealously Within the Bounds of the 
Law ; ETHICAL CONSIDERATIONS 
EC 7-36 
Duty of the Lawyer to the Adversary System of Justice 
 
Judicial hearing ought to be conducted through dignified and orderly procedures designed 
to protect the rights of all parties. Although a lawyer has the duty to represent his client 
zealously, he should not engage in any conduct that offends the dignity and decorum of 
proceedings. n60 While maintaining his independence, a lawyer should be respectful, 
courteous, and above-board in his relations with a judge or hearing officer before whom 
he appears. n61 He should avoid undue solicitude for the comfort or convenience of 
judge or jury and should avoid any other conduct calculated to gain special consideration. 
 

II. Cases – U.S. Supreme Court 
 
Florida Bar v. Went For It, Inc., 515 U.S. 618 (U.S. 1995) 
Petitioner, a state Bar, proposed an amendment to its rules governing attorney 
advertisement that sought to impose a 30-day restriction on targeted direct-mail 
solicitation of accident victims and their relatives. Respondents, an attorney referral 
service and an attorney, sued petitioner, alleging the proposed rules were violative of the 
First and Fourteenth Amendments, U.S. Const. amends. I and XIV. Both parties moved 
for summary judgment and a magistrate recommended petitioner's motion be granted. 
The district court rejected this recommendation and entered summary judgment in favor 
of respondents, which the circuit court affirmed. On appeal, the Court reversed because it 
determined petitioner's rules withstood the three-pronged scrutiny test for restrictions on 
commercial speech protected under the First Amendment, as petitioners had a substantial 
interest in protecting citizens from invasive conduct and the remedy for such invasiveness 
was narrow in scope and duration. 
 
Peel v. Atty. Registration & Disciplinary Comm'n, 496 U.S. 91 (U.S. 1990) 
 
Petitioner attorney challenged a state supreme court decision publicly censuring him 
because his letterhead stated that he was certified as a civil trial specialist by the National 
Board of Trial Advocacy (NBTA). The state supreme court held that U.S. Const. amend. 
I did not protect petitioner's letterhead because it was inherently misleading in multiple 
ways. The U.S. Supreme Court reversed the decision of the state supreme court and held 
that the statement on the letterhead was protected speech under U.S. Const. amend. I. 
Based on the standards applicable to commercial speech, petitioner had a constitutional 
right to advertise his NBTA certification on his letterhead. Petitioner's statement was not 
misleading, and the potentially misleading character of the statement did not create a state 
interest sufficient to justify a categorical ban on its use. The facts stated on petitioner's 
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letterhead were true and verifiable and were not misleading or deceptive on their face but 
instead served the public interest. 
Shapero v. Kentucky Bar Ass'n, 486 U.S. 466 (U.S. 1988) 
Petitioner applied to the Kentucky Attorneys Advertising Commission for approval of a 
letter that he proposed to send to potential clients who had a foreclosure suit filed against 
them. The Commission did not find the letter false or misleading. Nevertheless, it 
declined to approve petitioner's proposal on the ground that a then-existing Kentucky 
Supreme Court rule prohibited the mailing or delivery of written advertisements 
precipitated by a specific event or occurrence involving or relating to the addressee as 
distinct from the general public. Pursuing the Commission's suggestion, petitioner sought 
from the ethics committee of respondent Kentucky Bar Association an advisory opinion 
as to the rule's validity. The ethics committee upheld the rule. The Kentucky Supreme 
Court replaced the rule with ABA Model Code of Prof'l Responsibility 7.3, which 
prohibited targeted, direct-mail solicitation by lawyers for pecuniary gain, without a 
particularized finding that the solicitation is false or misleading. The court reversed, 
finding that the Bar Association failed to show that the rule advanced a substantial 
interest. 
 
Zauderer v. Office of Disciplinary Counsel of Supreme Court, 471 U.S. 626 (U.S. 
1985) 
 
Appellant attorney's newspaper advertisements for legal services for drunk driving and 
Dalkon Shield litigation stated that if there was no recovery, the client would owe no 
"legal fee," and the latter contained an illustration of the device and contained a telephone 
number to call "for free information." Discipline proceedings were instituted, and 
appellant received a public reprimand for violating the Ohio Code Prof. Resp. DR 2-
101(A), 2-101(B), 2-101(B)(15), 2-103(A), and 2-104(A). On appeal, the United States 
Supreme Court reversed the judgment insofar as it was based on appellant's offer of legal 
advice or the use of an illustration, holding that under U.S. Const. amend. I, an attorney 
may not be disciplined for soliciting legal business through printed advertising containing 
truthful and nondeceptive information and legal advice or accurate and nondeceptive 
illustrations. The Dalkon Shield advertisement was held misleading because it failed to 
disclose information concerning a client's liability for litigation costs. 
 
OUTCOME: The Court reversed appellant attorney's discipline and order that he violated 
the state professional responsibility code under the First Amendment, because a 
newspaper advertisement contained an accurate illustration and truthful and nondeceptive 
information and legal advice, but the Court affirmed as to misleading contingent fee 
information, which failed to disclose the client's liability for litigation costs. 
 
Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447 (U.S. 1978) 
 
Petitioner attorney approached two accident victims, urged his services upon them, 
induced their affirmative responses to his solicitation while carrying a concealed tape 
recorder, and emphasized that his fee would come out of their recovery. The state 
supreme court held that petitioner's conduct was not constitutionally protected, 
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sanctioned him to a public reprimand, and indefinitely suspended him. The Court 
affirmed, holding that the state's application of disciplinary rules to petitioner's conduct 
did not offend the U.S. Const. amend. I. The Court found that the facts presented a 
striking example of the potential for overreaching that was inherent in lawyers' in-person 
solicitation of professional employment. The facts also demonstrated the need for 
prophylactic regulation in furtherance of states' interests in protecting the lay public. 
 
OUTCOME: The decision holding that petitioner attorney's conduct in aggressively 
soliciting two young accident victims was not constitutionally protected was affirmed, 
because the state had a legitimate interest in preventing aspects of solicitation involving 
undue influence and other forms of vexatious conduct. 
 
Bates v. State Bar of Ariz., 433 U.S. 350 (1977) 
Appellant attorneys were licensed to practice law in the State of Arizona. In direct 
violation of a disciplinary rule prohibiting attorney advertising that had been promulgated 
by appellee, the State Bar of Arizona, appellants placed an advertisement in an Arizona 
newspaper, which stated that they were offering legal services at reasonable fees and 
which listed their fees for certain services. Appellants sought review of the rule after it 
was recommended that appellants be temporarily suspended from the practice of law. The 
state supreme court rejected appellants' arguments that the disciplinary rule violated 15 
U.S.C.S. §§ 1 and 2 of the Sherman Act and that the rule infringed their U.S. Const. 
amend. I rights. The United States Supreme Court affirmed the lower court's finding that 
the regulation was shielded from Sherman Act attack because the rule was an activity of 
the state acting as sovereign. However, that part of the judgment dealing with U.S. Const. 
amend. I was reversed upon the Court's holding that advertising by attorneys could not be 
subjected to blanket suppression and because the truthful advertisement at issue was 
found to be protected by U.S. Const. amend. I. 
OUTCOME: The Court affirmed that part of the judgment dealing with the Sherman Act 
because the disciplinary rule was an activity of the state acting as sovereign. The Court 
reversed that part of the judgment dealing with the First Amendment after the Court held 
that advertising by attorneys could not be subject to blanket suppression. In addition, the 
truthful advertisement placed by appellants was found to be constitutionally protected. 
 

III. Cases – California state courts 
 
In re Morse, 11 Cal. 4th 184 (Cal. 1995) 
Petitioner attorney sent a mass mailing of advertisements to California homeowners 
offering assistance in the filing of homestead declarations for a fee. The attorney general 
obtained an injunction against him, and fines were assessed against him. Petitioner filed a 
civil action against the state but was defeated through all levels of appeal. In the current 
disciplinary action, it was found that petitioner had engaged in a mass mailing of 
unlawful, misleading advertisements and a 60 day actual suspension was ordered. The 
court affirmed the decision on the issue of misconduct, but increased the period of actual 
suspension to three years. The court found that petitioner's rights under U.S. Const. 
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amend. I had not been violated since protected commercial speech could not be 
misleading and that Cal. Bus. & Prof. Code § 17537.6, regulating homestead services, 
was not unconstitutionally vague. The court concluded that petitioner's advertisements 
were misleading based on California's homestead laws under Cal. Civ. Proc. Code §§ 
704.710-704.850. The court increased the actual suspension to deter petitioner from 
further wrongdoing and to require a showing of fitness to practice. 
 
Leoni v. State Bar, 39 Cal. 3d 609 (Cal. 1985) 
Petitioner attorneys sent out letters and informational pamphlets to certain defendants 
about legal aspects of debt problems, which letters summarized the procedural aspects of 
their case and their rights and remedies. Respondent state bar initiated a disciplinary 
proceeding against petitioner alleging violations of Cal. Bar. R., Prof. Conduct Stds. 2-
101, 7-103. The review department found petitioner violated various rules of conduct, 
including Cal. Bar. R., Prof. Conduct Std. 2-101(A)(2), use of statements that tended to 
be deceptive or misleading and recommended suspension from practice for 30 days. On 
review, the court affirmed the judgment, found suspension was inappropriately harsh, 
recommended a public reprimand, and held the informational pamphlets were 
commercial because they were advertisements and referred to specific services petitioner 
offered; commercial speech was subject to content-based restrictions; the state was 
permitted to regulate misleading advertising; Rule 2-101(A)(2)'s regulations of 
misleading advertising was facially constitutional and as applied to petitioner; and the 
letters were likely to and did mislead the public by their particularized nature. 
 
OUTCOME: The court affirmed respondent state bar's finding that petitioner attorneys' 
letters and informational pamphlets contained misleading or deceptive statements, found 
a public reprimand was proper while suspension was inappropriately harsh, and held the 
pamphlets were advertisements and commercial, subject to content-based restrictions; 
respondent was permitted to regulate misleading advertisements; and the applicable rule 
was constitutional. 
 
Kitsis v. The State Bar, 23 Cal. 3d 857 (Cal. 1979) 
The State Bar Disciplinary Board (board) adopted the findings of a local administrative 
committee recommending disbarment of petitioner attorney for violating his oath and 
duties as an attorney, pursuant to Cal. Bus. & Prof. Code §§ 6067, 6068, 6103, 
committing acts involving moral turpitude in violation of Cal. Bus. & Prof. Code § 6106, 
and violating the prohibition against solicitation of professional employment. The court 
ordered disbarment, and held that prohibiting attorney solicitation did not violate U.S. 
Const. amend. I, and Cal. Const. art. I, § 2, as the state had the power to regulate 
commercial activity contrary to public welfare, even if speech was a component of such 
activity. There was no denial of due process by a concentration of complainant, 
prosecutor, and adjudicator in one body, because the court independently judged the 
evidence and the discipline imposed by the board, and no proof of bias by a member of 
the board was submitted. The evidence showed that petitioner violated his duties and oath 
as an attorney and harmed the public and profession, and petitioner did not show that his 
disbarment was erroneous or unlawful, nor was it excessive. 
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OUTCOME: The court followed the recommendations of the disciplinary board and 
ordered that petitioner attorney be disbarred from the practice of law for violating his 
oath and duties as an attorney, committing acts involving moral turpitude, and for 
solicitation of professional employment, as the state had the power to regulate 
commercial activities with a speech component if contrary to public welfare, and 
petitioner was not denied due process. 
 
Jacoby v. State Bar of California, 19 Cal. 3d 359 (Cal. 1977) 
 
The court dismissed the proceedings against petitioners, members of the state bar. 
Respondent state bar recommended a 45 day suspension of petitioners for solicitation of 
clients through media interviews by promoting its low cost legal clinic. The respondent 
alleged a violation of a rule of professional conduct that prohibited solicitation of 
professional employment by, among other mediums, radio and television. The court held 
that the conduct must be viewed as discussion of an important issue rather than direct 
solicitation, and even to the extent the communication could be interpreted by some as 
solicitation, such was not beyond the protection of U.S. Const. amend. I. The court 
reasoned that respondent could not prohibit an attorney from cooperating in the 
publication of a news article or broadcast on a newsworthy topic, despite the fact that the 
subject of the article or broadcast was the attorney. The court further held that respondent 
was unable to meet its burden of demonstrating a compelling interest, and that respondent 
could not constitutionally proscribe petitioners conduct. 
 
OUTCOME: The court prohibited further proceedings against petitioners, members of 
the state bar, on the grounds that a rule of professional conduct could not be applied to 
prohibit the cooperation of an attorney for an article or broadcast of a newsworthy topic. 
 
  
 
 
 
 
 
 
 


