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It is not often that an author has the honor of responding
to critics of an article written over a decade and a half ago.
John M. Memory and Charles H. Rose III, two lawyers,
have done me such an honor, albeit with the intention of
laying to rest ideas which, thus far, have managed to
remain in the public eye.1 After seriously reviewing my

learned critics’ counterarguments in the light of the cur-
rent legal climate, I do not believe that they have hit their
mark.

In my original article, “Pure Legal Advocates and Moral
Agents: Two Concepts of a Lawyer in an Adversary Sys-
tem,”2 I addressed the commonplace question of whether
good lawyers could be good persons. I argued that the
answer to this question hinged on what was intended by
a good lawyer and by a good person. Borrowing substan-
tially from Aristotle’s account in Nicomachean Ethics,3 I
argued that a morally good person possesses morally
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good habits. These habits consist in dispositions or ten-
dencies to act think and feel in morally good ways. These
personality attributes include (but are not necessarily
restricted to) being just, truthful, morally courageous, lib-
eral (having morally respectable monetary habits), be-
nevolent, morally autonomous, and trustworthy. I then
distinguished between two concepts of a lawyer, the pure
legal advocate and the moral agent, and I argued that,

whereas moral agent lawyers would be good persons
according to the aforementioned standards, pure legal
advocates would not. Memory and Rose have strongly
disagreed, and they have tried to show not only that pure
legal advocates can be morally good persons, but also
that the moral agent concept, if practiced and incorpo-
rated into lawyers’ ethics codes (as I urged), would have
egregious consequences.

Unfortunately, the authors do not say what I mean by a
pure legal advocate and throughout their article they
refer to such a lawyer as an “effective” lawyer. (Some-
times they simply say “lawyer” without any qualifica-
tion whatsoever.) So, let me state what I mean (and do not
mean) by such a lawyer. Being a pure legal advocate does
not necessarily mean being effective. To be an effective
pure legal advocate, a lawyer must be good at her func-
tion. This function is narrowly defined as being simply a
legal advocate. Such a lawyer’s allegiance is restricted to
zealous representation of the client’s legal interests within
legal limits. Morality and justice are irrelevant to such
advocacy. An effective pure legal advocate thus emerges
as a “legal technician skillful in manipulating legal rules
[including bar rules] for the advancement of her client’s
legal interests.”4 According to this concept, a good or
effective lawyer is one who tends to win cases by all
available means short of violating the law. For such a
lawyer, morality is one thing and law another, and a
lawyer’s sole allegiance is to law, not to morality. This is
in contrast to the effective moral agent lawyer whose
allegiance to law is informed by the morality of his repre-
sentation and who is, therefore, “effective in morally as
well as legally advocating his client’s cause.”5

Memory and Rose claim to have focused their assess-
ment on whether my arguments, as they concern criminal
defense and civil defense lawyers, are sound. This is
because they think that my arguments have “less plausi-
bility” when applied to other types of lawyers such as
prosecutors, civil plaintiffs’ lawyers, tax and estate law-
yers, non-defense military lawyers, plaintiff’s environ-
mental lawyers, and patent and copyright lawyers, among
others. It is not clear why they think my arguments have
less plausibility in these cases. My main argument is that
pure legal advocates, unlike moral agents, will not satisfy
the aforementioned moral standards. If certain types of
lawyers do not function as pure legal advocates, then my

argument simply does not apply to them. It is thus mis-
leading for them to say that my (main) argument is “less
plausible” in such areas of practice or that it has a “pos-
sible flaw.”6

Nevertheless, the concept seems to have a wider appli-
cation than these critics acknowledge. By definition, any
area of legal practice in which a lawyer can zealously
represent the legal interests of a client by exploiting all
possible legal advantages without regard to the morality
or immorality of such representation is consistent with
pure legal advocacy. For example, it appears that patent
lawyers can be pure legal advocates. Thus, there is ample
opportunity in infringement litigation for patent attor-
neys to defend large corporate clients who seek to “get
around” small inventors’ patent claims by asserting a
trivial distinction. (This is especially true under Festo,
which all but devoured the so-called “Doctrine of Equiva-
lents” and made showing literal infringement a virtual
requirement.7) It seems fair to say that some areas of prac-
tice such as that of the prosecutor encourage the exercise
of lawyers’ moral discretion (especially in framing charges
and seeking just sentences) and may, therefore, be more
conducive to moral agency than to pure legal advocacy.
Still, even a prosecutor can exploit all possible legal advan-
tages, without regard to their moral implications, in order
to get a conviction.8 Hence, the distinction between pure
legal advocates and moral agents can also have signifi-
cance for prosecutors.

Memory and Rose quote me as saying that a pure legal
advocate “will fall well below the minimum standards of
a morally good person” and they wonder why I did not
merely say that, for such lawyers, there would be “a ten-
dency” to engage in immoral behavior.9 My answer is
that the connection between pure legal advocacy and
immorality is not just a contingent one. If I thought that I
should always do whatever legally possible to advance
my client’s legal interests, regardless of its morality or
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immorality, and doing some immoral act x would do the
trick, and nothing stopped me from doing x, then I would,
indeed, do x. I would not merely tend to do it; I would
actually do it. The pure legal advocate who consistently
acts upon his standards will not recoil from efficacious
immoralities as long as they are legal options.10

It is true that all the antecedent conditions I have just
mentioned may not be actualized for a lawyer in a par-
ticular context of practice. For example, a lawyer who

typically disregards morality in her defense of a client’s
legal interests may get twinges of moral conscience that
impede performance of her perceived duty, so in this
sense, I would agree that such a lawyer may only tend to
do the immoral things sanctioned by her duty. But if
jumping ship happened too often, I would suspect that
the lawyer was either not really a pure legal advocate or
was on the road to conversion to moral agency.

Pure Legal Advocacy and the Justification of the Adversary System

Following Aristotle, I have suggested that we become
morally good or bad persons by doing morally good or
bad things.11 So, given that pure legal advocates get into
the habit of doing morally bad things within their prac-
tices, they will, ipso facto, become morally bad persons.
Herein arises a point of contention for Memory and Rose.
They do not seem to think that pure legal advocates will
have much opportunity to do morally bad things because
existing laws and disciplinary rules will not permit it.
Yet, they admit that
[a]ccording to a popular view of morality, a lawyer can hardly be
regarded as doing good when he obtains acquittal or the dismissal
of charges against a despicable, very dangerous defendant whom
he knows to have committed the crime; when he prevents the
collection of a just debt by interposing what may be viewed as an
inequitable defense; when, during cross examination, he trauma-
tizes and humiliates an opposing witness whom he thinks may be
testifying truthfully; or when he gains bankruptcy for a client,
preventing possible collection of debts.12

Memory and Rose carefully guard their admission with
such qualifiers as “what may be viewed as” and “whom
he thinks may be,” and they relate it to “a popular view of
morality.” Further, in defense of such unsavory deeds,
they state:
However, here we concur with the “rule utilitarian” position
described but not endorsed by Cohen, that “lawyering so con-
ceived can be said to be a morally justified function, notwithstand-
ing that, on that view, a lawyer may be required to engage in
conduct which by common standards is morally objectionable.”13

They further claim that their rule utilitarian position is
consistent with the view that “it is better for ten guilty per-
sons to go free than for one innocent person to be con-
victed.”14

I have serious reservations that utilitarianism, alone,
affords a satisfactory theoretical basis for protection of
the innocent in our legal system. Here as elsewhere (for
example, in proscriptions against “cruel and unusual

punishment”), we appear to rely on considerations of
respect for persons to guide our policies, which may not
be derivable from, and might even fly in the face of, a
utilitarian calculus. Further, Memory and Rose discount
the disutility involved in the kinds of third-party harms
they tolerate for the sake of the broader utility they think is
achieved through a system of pure legal advocacy. Like
others such as Freedman, with whom they align them-
selves,15 who defend the overriding utility of the adver-
sary system as a system of pure legal advocacy, they offer
speculations with little or no empirical evidence.

In any event, Memory and Rose fail to distinguish be-
tween the utility of the adversary system and the moral
quality of the lawyers who function therein. Part of my
argument is that the costs of conducting a system of pure
legal advocacy, in which lawyers discount morality, in-
cludes the disutility of having lawyers who fall short of
being morally good people. Even if we assume that such a
system is itself “utility maximizing” (an assumption I am
not prepared to accept), this does not mean that pure legal
advocates must themselves be morally good. As Mill ob-
served, the goodness of an action as determined by its
utility does not speak to the moral goodness of the agent.16

Further, Memory and Rose, along with the lawyers
they underwrite, seem to be guilty of rule worship. On
their view, as long as the law (including bar ethics rules)
permits lawyers to do unsavory things which happen to
further their client’s legal interests, they must do them,
regardless of their moral consciences. They must accord-
ingly get used to callously doing these things. It is thus
easy to see how such rule worship can have profound,
adverse effects upon the lawyer’s moral personality.

Perhaps some pure legal advocates find consolation in
the faith (if not the reality) that the justice system they
serve will, in some broad utilitarian sense, justify relin-
quishing their moral autonomy. This might make their
misdeeds “go down easier” because these can then be

Elliot D. Cohen / 41



Criminal Justice Ethics

attributed to the system instead of to themselves, but such
faith is “bad faith.” The misdeeds are still the incontest-
able products of their authors, who cannot hide behind
the veneer of rationalization, at least not very long with-
out paying the price of losing themselves—the persons
they are, once were, or could be. In this regard, Steven
Wasserman, a public defender in New York City, states:
[a] full justification of the system is more than I can undertake.
Indeed, I am not sure that it is ultimately justifiable. But surely, a

public defender must have either enormous faith [in] or utter
indifference to the justifiability of our criminal system. Only with
enormous faith can a public defender believe that a transcendent
ideal is advanced, while he assumes the personal martyrdom of
humiliating a rape victim and achieving a predator’s release. With
utter indifference, the responsibility for false verdicts can be
shifted onto the jury, the defender’s job, or some other abstract
entity. Although it is philosophically untenable, utter indifference
is a characteristic posture of many effective defense attorneys.17

Pure Legal Advocacy and Moral Development

Nevertheless, Memory and Rose still think pure legal
advocates can function at a high level of moral develop-
ment. Citing Kohlberg’s highest level of moral develop-
ment—the post-conventional level—according to which
“the morality of action is based on abstract principles
that may even conflict with accepted standards,” they
say that such lawyers, who are committed to, and comply
with, such values as due process, equal protection, and
protection against cruel and unusual punishment, oper-
ate at this highest level.18

I agree that these are important values, but Memory
and Rose fail to see that once these values are interpreted
in terms of concrete legal rules and crystallized into abso-
lutes that cannot be weighed and balanced against com-
peting moral concerns within the contexts in which they
are applied, they cease to be abstract moral principles. Is
the rape complainant whom the defense attorney knows
to be telling the truth given “equal protection” and “due
process” when the attorney humiliates her and permits a
serial rapist to walk? Is the sexually abused child pro-
tected from “cruel and unusual punishment” when the
attorney of the perpetrator wittingly (or disinterestedly)
helps the perpetrator to obtain custody of the child in a
child custody battle? Memory and Rose are likely to say
yes to these questions if the lawyers in question are oper-
ating within the limits of law to further their clients’
“legal interests.” But far from being the abstract moral
reasoning envisioned by Kohlberg, this begins to sound
more like Kohlberg’s conventional level of moral thinking
in which one follows the rules simply because they are
the rules. According to Kohlberg, individuals at this level
display orientation toward “fixed rules” and perceive
right behavior in terms of “doing one’s duty,” “maintain-
ing the social order for its own sake,” and earning respect
“by performing dutifully.”19

Even worse, the emphasis of the pure legal advocate on
means-end reasoning to the exclusion of weighing moral
outcomes may resemble some aspects of Kohlberg’s pre-
conventional stage wherein “elements of fairness, of reci-
procity, and equal sharing are present, but they are al-
ways interpreted in a physical, pragmatic way.” On the
other hand, the abstract principles addressed by Kohlberg
at the post-conventional level are ones that involve “ori-
entation toward the decisions of conscience and toward
self-chosen ethical principles” such as the “Golden Rule”
and Kant’s “Categorical Imperative.”20 The latter are prin-
ciples of morality, the applications of which Memory and
Rose deem to be “highly subjective” and “varied.”

Nevertheless, there are reasons to doubt that Kohlberg’s
model is itself an adequate representation of moral judg-
ment. For one, as Carol Gilligan has argued, this model
appears to be slanted toward male-oriented, justice- or
rights-based reasoning to the exclusion of female-oriented,
care-based reasoning.21 I have argued elsewhere that an
adequate understanding of moral reasoning requires at-
tention to both aspects.22 According to care ethics, moral-
ity concerns concrete interpersonal relationships that can
be understood only by people who have compassion and
empathy for the predicaments of other people. It is about
the preservation and balancing of such relationships and
the prevention of human suffering.23 Morally virtuous
lawyers (moral agents) possess such affective aspects of
emotional development, but it is precisely such a dimen-
sion that must be lacking from the pure legal advocate
who
must get used to working injury upon others without having any
strong feelings of guilt, sorrow, or regret. For, to be sure, such
feelings could only serve to interfere with the execution of his
basic obligation to his client. The result is thus a callous attitude in
his dealings with others.24
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Memory and Rose appear to be confident that the edifice
of law alone, including bar rules, is capable of sufficiently
closing legal loopholes for working moral mischief. Thus,
with respect to embarrassing an innocent person during
cross-examination, such as a rape complainant, they state
that, “Fortunately, rape shield laws and evidence rules
relating to relevance and materiality should and prob-
ably do limit the embarrassment of witnesses because of
circumstances which are not relevant or material to the
matter under litigation.”25 Following this comment is this
note:
We do not question that gratuitously harming an adverse party or
witness can be professionally beneficial to a lawyer. The senior
author, while defending an Army sergeant charged in an alleged
three-man rape, did not, because of the alleged rape situation
(random attack of strangers), inquire regarding the character and
sexual reputation of the female victim. His defendant was
sentenced to 20 years in prison. At a time before rape shield laws
were yet in effect, the defense lawyer for the most dangerous of
the defendants got into evidence adverse information concerning
the victim’s character and sexual reputation. His client was
sentenced to three years in prison.26

The senior author, who did not press for evidence to
humiliate the female victim, in my opinion, acted with
moral dignity and professionalism. This is also an in-
structive example of how a moral agent, guided by prin-
ciples of individual justice and nonmaleficence, might
have responded in these circumstances. On the other
hand, such an action was clearly inconsistent with what
I understand by a pure legal advocate. As a proponent of
pure legal advocacy, one would have expected of the
senior author a legal defense as zealous as that provided
by the defense attorney for the most dangerous of the
defendants.

In any event, the authors seem to think that rules of
evidence can close up such avenues that leave conscien-
tious lawyers with moral quandaries. On this view, all
moral problems that lawyers confront can be legislatively
addressed, and lawyers’ moral discretion can be elimi-
nated in favor of a comprehensive set of rules of conduct.
Thus, a lawyer will not have to defend his decision to
forgo action that may be beneficial to a client on the basis
of a personal judgment that the action in question is
unjust or immoral. Instead, Memory and Rose contend,

[i]f ethics standards are continually improved to avoid unjust and
immoral lawyer actions, the lawyer will be able to say to the client,

“I’m sorry, but I believe our lawyers’ code of ethics prohibits my
taking that action.”27

The provisional character of this prediction assumes that
the code of ethics still has room for improvement toward
its ultimate goal of eliminating all unjust and immoral
conduct from the purview of legitimate options. Yet, at
other times, the authors speak as though the code has
already achieved its mark. Thus, they boldly state:
Clients are clearly not entitled to an unethically or immorally
conducted defense, and nothing in the current ABA Model Rules
allows an attorney to utilize an unethical defense, an immoral
defense, or a defense based upon falsehoods.28

This categorical statement seems at odds with the idea
that the code of ethics is a continually evolving instru-
ment. It is unreasonable to expect any code to address a
priori every conceivable circumstance under which an
ethical problem might arise. And, unless the code of eth-
ics is capable of such a grandiose feat, there will be un-
ethical conduct it does not forbid and which, therefore, it
permits and ethical conduct it should require, but, in-
stead, makes optional. Alan Goldman suggests that be-
cause most moral rules involve an indefinite number of
exceptions that can never be specified in advance, “codes
of law can never exhaust moral requirements.”29

For example, Rule 1.6 of the ABA’s Model Rules does
not require a lawyer to disclose confidential information
to prevent grave financial harm to another.30 Accordingly,
it permits nondisclosure of this information. But there are
conceivable contexts in which it would be immoral not to
disclose. Consider a situation in which nondisclosure of
a client fraud is likely to leave an unwitting third party
without means to pay for his children’s urgent medical
care. Hence, it is spurious to say that “nothing in the
current ABA Model Rules allows an attorney to utilize an
unethical defense.”

The ABA House of Delegates has recently re-examined
the Model Rules in light of the comprehensive proposals
for change made by the Commission on Evaluation of the
Rules of Professional Conduct (“Ethics 2000”).31 Among
others, the proposals included the broadening of Rule 1.6
on confidentiality to permit disclosure of confidential
information to prevent, mitigate or rectify substantial fi-
nancial injury to another resulting from a past or future
crime or fraud in furtherance of which the lawyer’s ser-
vices were used.

Legal Immoralities and the Limits of a Code of Ethics
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Disclosure of confidential information to prevent fi-
nancial injury to another as a proposed codified, permis-
sible exception to confidentiality in Rule 1.6 has a history
dating back to the Kutak Commission, which included
such a proviso in its final draft proposal of the Model
Rules.32 But this proviso was rejected in 1983 by the ABA
House of Delegates. Unfortunately, the recent proposal
met a similar fate in the hands of ABA House of Delegates
when it convened in Chicago in August, 2001.33

Although most states have adopted a version of 1.6 that
permits (in fewer cases, requires) disclosure of a criminal
fraud, the narrower version left intact by the recent deci-
sion of the ABA House of Delegates does not allow for
such an exception.34 On the other hand, whereas it per-
mits a lawyer to disclose confidential client information
necessary to collect her fee, there is no allowance for pre-
venting substantial financial loss to a third party. This
has the appearance of an unjust, double standard.35 A
lawyer who, with the explicit approval of the Model Rules
divulges confidential information to collect his fee, but
wittingly (and with its permission) remains silent, not-
withstanding the financial destitution of another, has
arguably conducted an immoral defense by having
worked a (distributive) injustice.

The framers of the Model Rules have themselves ac-
cepted the impossibility of codifying all ethical contin-
gencies in advance. In the Preamble, they assert:
Virtually all difficult ethical problems arise from conflict between a
lawyer’s responsibilities to clients, to the legal system and to the
lawyer’s own interest in remaining an upright person while earning
a satisfactory living. The Rules of Professional Conduct prescribe
terms for resolving such conflicts. Within the framework of these
Rules, many difficult issues of professional discretion can arise.
Such issues must be resolved through the exercise of sensitive
professional and moral judgment guided by the basic principles
underlying the Rules. . . .

The Rules do not, however, exhaust the moral and ethical
considerations that should inform a lawyer, for no worthwhile
human activity can be completely defined by legal rules. The Rules
simply provide a framework for the ethical practice of law.36

This does not mean that the range of a code of ethics
cannot be expanded to cover more circumstances. It does
mean, however, that a code of ethics cannot substitute for
lawyers’ “exercise of sensitive professional and moral
judgment.”

Codes of ethics, like legal standards, are often cast in
evaluative language that sometimes requires the exercise
of professional and moral judgment. For example, when
is a remedial measure reasonable? When is it reasonable
to believe that a statement is false (or true)? When is a
judgment informed?37 Unfortunately, the discretionary

character of evaluative language is sometimes identified
with its inherently subjective or arbitrary nature. Memory
and Rose state:
Given that proof-beyond-a-reasonable-doubt is an exceptionally
subjective and high standard, one cannot argue at all persuasively
that criminal defense lawyers are ordinarily untruthful and
immoral when they argue in a particular case that the prosecution
has not met the standard.38

Reality is not just black or white, nor is it merely “shades
of gray.” By reducing epistemic justification in a criminal
proceeding to an inherently subjective process, the truth-
searching function of the court runs the risk of becoming
a legalistic game. The lawyer can find ample opportunity
to manipulate the appearance and weight of truth and
falsehood on the grounds that “proof-beyond-a-reason-
able doubt” is, after all, an inherently “exceptionally sub-
jective and high” standard. If the standard of guilt is itself
highly subjective or arbitrary (even if it is “high”), then
sophistry and sound logic can be put on equal epistemic
footing.

Memory and Rose, nevertheless, think I am “simply
wrong in asserting that lawyers have an ‘obligation of
being untruthful where doing so can legally contribute
toward winning the case.’” This, they maintain, is be-
cause ABA Rule 3.3 does not permit a lawyer to make,
present, or permit false statements of material fact, testi-
mony, or evidence to a tribune.39

First, I do not say that lawyers, simpliciter, have an
obligation to be untruthful in order to legally win cases.
What I hold is that pure legal advocates have such an
obligation. This obligation derives from the primary obli-
gation of pure legal advocates to do whatever legally con-
duces to the advancement of the client’s legal interests.
Second, I fully agree that a pure legal advocate’s per-
ceived obligation to use untruthful means is circumscribed
by law and bar rules such as Rule 3.3. Once again, Memory
and Rose mistakenly assume that laws and codes of eth-
ics can close all, or almost all legal loopholes for dishon-
est or untruthful representation. For example, strictly
speaking, Rule 3.3 would not prevent a lawyer from de-
liberately choosing to remain ignorant of a client’s false
testimony, for example, by forewarning the client about
disclosing anything to the lawyer that would contradict
her intended testimony.40 Pure legal advocates can be
disingenuous by seeking to destroy the testimony of wit-
nesses they know to be telling the truth. They can also
resort to the tactful, strategic use of personal attacks (ad
hominem), appeals to pity (ad misericordiam), appeals to
ignorance (ad ignorantiam), emotional appeals (ad
populum), and numerous other manipulative devices of
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persuasion to sway a jury. While these devices may not,
strictly speaking, qualify as lies or omissions, they are,
indeed, manners of concealing and dressing up one’s
lack of sound evidence so that there is a seductive appear-
ance of truth. As I have argued, a truthful person is one

who is “in the habit of asserting things with the intention
of informing his hearers, and not deceiving [or manipu-
lating] them, about the truth.” The habitual, intentional
use of these manipulative devices in order to win cases
militates against becoming a truthful person.

The Status of Morality: Legal Positivism v. Natural Law

Memory and Rose do not seem to think that lawyers’
moral judgments should play a significant role in law-
yers’ ethical decisions. Instead, they assert, “[w]e believe
that bar ethics rules are evolving in ways that are increas-
ing the ability of lawyers, judges, and bar ethics groups to
apply those rules with confidence in varied factual situa-
tions.” On the other hand, they add, “[i]nterjecting a con-
sideration of the justice and morality of courses of action
would be a move in the wrong direction.”41

So, why is that they are so reluctant to see lawyers
“inject considerations of justice and morality” into their
practice? Part of their apprehension appears to stem from
their view of the nature of morality and justice (like truth
and falsehood) as “subjective” and “variable.” Thus, they
say, “[j]udgments about a person’s moral rights are highly
subjective and varied,”42 that “[d]ecisions regarding jus-
tice and morality are so subjective that we believe it would
be impossible for them to be made with the definiteness
required of court and bar discipline opinions,”43 and that
“principles of morality and justice . . . can, in addition to
being highly subjective, be highly varied.”44

On the other hand, they make some claims that give
morality and justice a much more “objective” ring. Thus,
they assert, “[o]ur country’s history describes attorneys
who fought for the betterment of society by asserting un-
popular but necessary rights. When they confronted the
morally reprehensible institutions of segregation, the he-
roes of the civil rights movement saw their clear moral
and ethical duties as attorneys and as citizens.”45

On the one hand, judgments about morality, justice,
moral rights, and principles of morality and justice are
“subjective” and “variable.” On the other, there are “clear
moral and ethical duties” and “morally reprehensible in-
stitutions.” While these assertions seem inconsistent, I
suspect that there is something more profound at stake
than this. Memory and Rose seem to be comfortable with
talk about morality and ethics when these are defined by
existing laws—statutes, bar rules, legal precedents or opin-
ions, and constitutional amendments. In the absence of
such “objective” criteria, talk about morality and justice

are, for them, “subjective and variable.” Thus, these au-
thors emerge as legal positivists who, following in the
tradition of Hobbes,46 seem to believe that law defines
morality, and not conversely. I think that this is the deeper
jurisprudential divide that separates our theoretical per-
spectives.

Yet even legal positivists and natural law proponents
can agree that legally defined morality is vacuous unless
it supports certain fundamental human purposes. For
Hobbes47 (and even for Hart,48 who recognized a “mini-
mum content of natural law”), laws were necessary to
ensure survival. For St. Thomas,49 they existed to make
people virtuous. Between these extremes, there are further
common human interests (if not needs) including avoid-
ance of harm—physical and emotional pain and trauma—
and rational self-determination. These shared human in-
terests inform utilitarian and Kantian principles of mo-
rality, respectively, and elevate them above the merely
“subjective and variable.” Indeed, in appealing to a utili-
tarian defense of the adversary system, Memory and Rose
have themselves affirmed the fundamental quality of such
a principle of morality.

So I do not think that Memory and Rose’s devaluation
of “interjecting morality and justice” into the purview of
legal practice needs to be as “subjective” and “variable”
as they assert. It may, in fact, be more intersubjective and
more constant than they concede. Morality and justice
have “natural” limits, if only those set by our shared
interests as a community of human beings. When the
World Trade Center was attacked by terrorists and thou-
sands of civilians perished, the world community did not
wince from making a moral judgment. This shared judg-
ment was not validated by existing law; rather, it vali-
dated the need for law.

Further, Memory and Rose are prepared to allow judges,
legislators, and those who sit on bar ethics committees to
advance judgments that obtain a certain measure of epi-
stemic respectability. Just why lawyers are less compe-
tent in this regard and can produce only “subjective” and
“variable” results is not clear. Moreover, permitting law-
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yers the moral autonomy to be guided by principles of
morality and justice does not mean that they have a blank
check to transcend the limits set by codes of ethics and ap-
plicable law. Such discernments must inevitably func-
tion within the parameters set down by such standards.
Thus, a lawyer is not free to suborn perjury just because
he thinks it would be “best on the whole.” Moral agency
is not unbounded but functions within the context of a
legal system that is itself built upon principles of morality
and justice. Its job is to fine tune and embellish the utility
of the system, along with the common human interests it
serves.

But even if it is supposed that the moral judgments of
lawyers are more “subjective” and variable” than I be-
lieve they are, this need not be a bad thing. As Goldman
suggests,

diversity among the moral judgments of lawyers in certain con-
troversial areas is preferable to an enforced consistency. The latter
would constitute the A.B.A. as an extra-governmental agency with
the power to determine the scope of citizens’ legal rights and the
extent to which they can infringe on the moral rights of others with
the complicity of their lawyers. Diversity among direct judgments,
when correct judgments cannot be encapsulated in the generalities
of a rule, in some cases leave clients free to seek lawyers more in
tune with their own moral views, and in other cases at least avoids
enforcing a controversial generalization of a group without
governmental authority (or direct answerability to the public).50

“Interjection of morality and justice” instead of a “forced
consistency” need not undermine the possibility of cli-
ents receiving a zealous defense of their legal interests, as
Memory and Rose assume. As Goldman suggests, it may,
in some cases, even increase the client’s personal au-
tonomy.

The Just Representation of Indigent Clients: Moral Agency v. Pure Legal Advocacy

Memory and Rose, however, are especially concerned
about the indigent client who does not have the facility to
“shop around” for a lawyer who shares his personal
moral outlooks. Instead, such a client may have no choice
but to take the lawyer assigned to him. Indigent clients
must rely on court-appointed attorneys or public defend-
ers they are given regardless of the attorney’s qualifica-
tions, conviction, resources, and time constraints. Fur-
ther, unlike clients who can afford to hire their own attor-
neys, such clients seldom know or have family ties to the
lawyer to which they have been assigned. This lack of
familiarity places a greater strain on trust.

It is thus understandable why Memory and Rose are
concerned about the possibility that such a lawyer may
be disinclined to pursue all legal avenues available to the
client. However, the problems presented by this situation
transcend the issue of whether lawyers should be permit-
ted to make moral assessments in the contexts of practice.
As Kate Jones, a coordinator of indigent defense efforts for
the National Association of Criminal Defense Lawyers
(NACDL), suggests,
[t]he quality of representation for poor criminal defendants is in a
crisis. In so many places where you practice, public defenders and
court-appointed attorneys are overburdened and underpaid-and
the impact this has on clients is devastating. Pretrial motions,
investigation, and expert services become an aspiration rather than
an expectation. Despite the best intentions of defenders, ineffective
assistance happens far too often because resources are not
available.51

According to one study conducted by the State Bar of
Texas on state appointed attorneys, there is evidence that
“court appointed attorneys in many areas of the state
were not adequately compensated, that they were fre-
quently denied (or deterred from) essential support ser-
vices, and that these circumstances adversely affected
their ability to provide appropriate defense.” According
to 76.6 percent of 1,376 criminal defense attorneys sur-
veyed, the level of compensation was not sufficient to
attract and retain qualified private counsel. Selection cri-
teria were reported to range from merely volunteering to
being “politically connected.”52

Such purported facts point to the need for a serious
national overhaul of the system by which indigent clients
receive representation. State and federal legislation, in-
creases in funding for indigent defense, and continuing
legal education programs addressing the specific needs
of public defenders and court appointed attorneys are
among some of the options presently being explored by
the NACDL.53 Insisting that criminal defense attorneys
for indigent clients withhold their moral judgments in
favor of a mechanical subscription to bar rules without
adequate attention to the prevailing crisis in indigent
representation is a moot point. The constitutional issues
raised here such as equal protection and the right to
counsel cannot be adequately treated without a major
system overhaul. Those, like Memory and Rose who ar-
gue for pure legal advocacy as protection for indigent
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clients tacitly assume the terms of a system that is, by its
nature, ill equipped to provide justice for these clients.

Memory and Rose have little to say about how to ame-
liorate the system. They seem to think that requiring the
provision of pro bono legal services by lawyers can make
a difference in the administration of justice. Thus, they
say:
The Model Rules have moved markedly toward requiring greater
provision of pro bono legal services. Providing such services
constitutes morally respectable monetary behavior because the
lawyer could otherwise use the time to earn at his ordinary billing
rate. The provision of free services to needy clients can increase the
system’s achievement of justice.54

It is misleading to say that the Model Rules has moved in
the direction of requiring the provision of pro bono legal
services. According to rule 6.1 of the Model Rules, “A
lawyer should aspire to render at least (50) hours of pro
bono publico legal services per year.”55 This rule is aspira-
tional, not mandatory. It states that a lawyer “should
aspire,” not that a lawyer must provide fifty hours of pro
bono legal service.

“increase the system’s achievement of justice.”59

Further, requiring lawyers to provide pro bono legal
service as a condition of practice would not, ipso facto,
equate to lawyers’ possession of “morally respectable
monetary habits.” If I saved a drowning person only
because I would suffer a penalty for not doing so-and
would otherwise have let the person drown-I cannot be
said to have acted virtuously. As Kant would put it, I may
have acted in accordance with duty, but not out of (a
sense of) duty.60 I did what morality required, but not
because morality required it. Monetary virtue, like other
moral habits, has much to do with the motivation that
drives action. Insofar as pure legal advocates are not
otherwise encouraged to let the morality of their action
influence their professional judgment, it is hard to see
how requiring that they provide pro bono legal service
will make them morally virtuous.61

As I have recently argued in the context of mental health
counseling, a professional’s moral responsibility in-
creases with the vulnerability of a client.62 This Principle
of Vulnerability applies to all helping professionals. Indi-
gent clients, especially in our current system, which fa-
vors clients—and indeed the wealthiest among them—
who can afford to pay for legal services, are highly vul-
nerable. Given the vulnerability of these clients and the
knowledge and power of lawyers to protect them from
great iniquity, criminal defense attorneys for indigent
clients carry a tremendous amount of moral responsibil-
ity.

Memory and Rose think that the lawyer’s duty to such
clients is best discharged by the single-mindedness of a
pure legal advocate, leaving out considerations of moral-
ity and justice. I believe that such single-mindedness
amounts to tunnel vision and moral blindness. Such a
lawyer’s disposition is not likely to be purchased without
expelling the very character of moral conviction that drives
the zealous, legal, ethical, and morally sensitive defense
that such clients need and deserve.

Competent lawyers who bring moral judgment into the
purview of their practices also bring empathetic regard
for the plights of their clients. “Effective” lawyers who, by
training and habit, turn off their moral lights, may bring
the skill and ability to manipulate laws, bar rules, prece-
dents, and procedures, but these are stillborn without the
inner, emotional fire that burns on moral fuel. The court-
appointed lawyer who merely goes through the motions
of defending her indigent client is such an example of
moral bankruptcy.

A professional’s moral responsibility
increases with the vulnerability

 of a client.

Although some states, such as New Jersey, have at-
tempted mandatory pro bono legal service programs,56

there is no clear consensus that such programs are viable.
One criticism has been that lawyers who are forced, rather
than self-motivated, to provide free or reduced fee ser-
vices for indigents are less likely to give these clients
representation commensurate with that received by their
other clients.57 For example, according to one criminal
defense attorney respondent in the study conducted by
the Texas Bar, “I sometimes cringe when I get appointed
to a felony case that will go to trial. I know that it will not
be a financially viable endeavor for me. As such, I try to
balance minimizing the work with ensuring that the de-
fendant receives a fair trial.”58 Insofar as such a balancing
translates into inferior representation for indigent clients,
there is reason to doubt that moving toward requiring
provision of pro bono legal services to needy clients would
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Memory and Rose assume that a lawyer who exercises
moral discretion is likely to use that discretion exclu-
sively in ways that will prove injurious to the zealous
defense of her client’s legal interests. But this is to forget
that exercise of such discretion may also be to the client’s
advantage. A morally discreet lawyer may not, as a mat-
ter of course, consent to a defense that works serious
harm upon innocent third parties, and she may not re-
main selectively ignorant in order to avoid reporting her
client’s fraud to a tribunal. But such lawyers are more
likely than pure legal advocates to be there for clients who
need and deserve the utmost degree of zealous, moral
advocacy. The indigent client, whose only crime was to
be in the wrong place at the wrong time or the client who
has made a regrettable decision to steal a car that just
happened to have a dead body in its trunk, may not need
a lawyer to seriously harm innocent third parties or re-
main selectively ignorant. There may, in some cases, be
more value—and dignity—in a defense that does not sink
to the level of “just anything goes” so long as it is “legal.”
The skills of a competent lawyer do not need to include
“just anything” to be “effective.” A pure legal advocate,
who is not guided by her ethical lights, may, unfortu-
nately, not know the difference.

On the other hand, it is a misconception to think that a
morally discreet lawyer would never forcefully attack a
witness she knows to be telling the truth in order to
promote the welfare of a client in whose innocence the
lawyer has reasonable confidence. Exercising moral dis-
cretion, in legal practice, may mean making hard moral
choices in which neither alternative is intrinsically desir-
able. Nevertheless, such decision making may call for
weighing these values in context, one against the other,
and choosing the one that has the greatest weight. The
morally discreet lawyer is not an inflexible absolutist
who would recoil from such hard moral choices. Aristotle
realized this long ago when he argued that moral virtue
(such as courageous action) is always determined by a
“mean relative to us” and dependent upon “ultimate
particulars”-in other words, a determination that is de-
pendent upon our circumstances and which, therefore,
can never be mathematically pre-calculated or deduced a
priori from general rules.63

At some junctures, Memory and Rose suggest that law-
yers’ code of ethics is satisfactorily moving in the direc-
tion of increasing lawyer’s discretion. Thus, they say,

[t]he Revised Rules of Professional Conduct of the North Carolina
State Bar, which are based on the ABA Model Rules of Professional
Conduct, have moved in the direction of giving lawyers discretion
to avoid harming adverse parties. A comment to Rule 1.3,
Diligence, provides that “a lawyer is not bound to press for every
advantage that might be realized for a client. A lawyer has
professional discretion in determining the means by which a
matter should be pursued.64

It is noteworthy that this statement cited from the Com-
ment on Rule 1.3 of the North Carolina Revised Rules is
stated verbatim from the Comment on Rule 1.3—Dili-
gence—of the final draft proposal of the ABA Model Rules
of Professional Conduct proposed in 1981,65 and these
same words have prevailed in all subsequent drafts of the
ABA Model Rules.66 It is therefore misleading for Memory
and Rose to say that “the ABA Model Rules appear to be
moving in the direction of giving the lawyer more discre-
tion in determining the ‘means by which a matter should
be pursued.’”67

In any event, Memory and Rose suggest that such dis-
cretion as provided by the aforementioned Comment is
an example of a “certain type of moral autonomy” on the
lawyer’s part. This type of “moral autonomy,” they say, is
allowed and even required in a lawyer’s compliance with
law, court rules, and with legal ethics standards.68 Unfor-
tunately, they do not clearly define the sense in which
such autonomy can be called “moral.” According to my
understanding, a lawyer exercises moral autonomy if she
does her own moral reasoning-that is, comes to her deci-
sions about moral issues by applying her own moral
principles (to a given fact situation) and then, in turn, acts
upon her considered judgment.69 The kind of discretion
involved in this notion would include weighing and bal-
ancing conflicting moral principles, as, for example, when
keeping a confidence is likely to cause serious third party
harm. Such autonomy requires seeing these competing
ethical principles as giving rise to prima facie duties
wherein a lawyer’s determination of her absolute duty is
a function of the facts presented within the given situa-
tion.70

Because Memory and Rose reject the idea of “interject-
ing morality and justice” into lawyers’ decisions, I doubt
that we mean the same thing by moral autonomy. If this is
what they do, in fact, mean, then I have no disagreement
with them, but they then would have surrendered their
defense of the pure legal advocate position as I have

Lawyers’ Discretion and the Concept of Moral Autonomy
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defined it. The pure legal advocate does not do her own
moral reasoning, and she does not weigh and balance
prima facie moral principles to determine her duty. In-
stead, she has but one primary (absolute) duty to further
the client’s legal interests within the bounds of the law.
Memory and Rose clearly seem to subscribe to this posi-
tion when they state: “defense lawyers have no corre-
sponding duty to seek justice, should doing so tend to
affect their clients adversely.”71 Further, quoting the lan-
guage of EC 7-19 of the 1969 ABA Code of Professional
Responsibility,72 which they erroneously ascribe to the
more recent ABA Model Rules, they add: “The duty of a
lawyer to his client and his duty to the legal system are
the same: To represent his client zealously within the
boundaries of the law.”73

“roles of fiduciary and agent in relation to his client limit
his autonomy.”74 On the other hand, they suggest that
such lawyers’ (“moral”) autonomy is related to the fact
that they are “officers of the court,” and as such must
comply with law, court rules, and legal ethical standards.
On this point, they assert: “Cohen appears not to under-
stand that, as officer of the court, the defense lawyer also
owes as high an obligation to the court as to his client.”75

This is a curious statement in light of the fact that the
authors, as mentioned, earlier cite EC 7-19, according to
which “[t]he duty of the lawyer to his client and his duty
to the legal system are the same: To represent his client
zealously within the boundaries of the law.”76 Thus, it is
trivial for Memory and Rose to claim that the pure legal
advocate also “owes as high an obligation to the courts as
to his client,” for this means only that the lawyer really
has but one obligation, “[t]o represent his client zealously
within the boundaries of the law.” I do not see how such
single-mindedness about the role of “officer of the court”
would equate to moral autonomy. Indeed, if, as Memory
and Rose admit, the lawyer’s role as fiduciary of the client
limits lawyers’ autonomy, and the duty to the client and
to the legal system is one and the same, then it is incom-
prehensible, on these premises, how lawyers’ autonomy
can be anything other than the exercise of (causal) discre-
tion in determining what conduces to the client’s legal
interests.

Further, the concept of a court is indissolubly tied to the
concept of justice. The function of a court is to seek justice.
An officer of the court would, therefore, not merely be a
client’s legal advocate, but also a trustee in the promotion
of justice. Yet according to Memory and Rose, although
prosecutors have a duty to seek justice, “defense lawyers
have no corresponding duty to seek justice, should doing
so tend to affect their clients adversely.”77 This unequivo-
cally makes lawyers their clients’ advocates, which they
most certainly are. This fails, however, to make them
guardians and trustees of justice, that is, “officers of the
court.” It appears to be the collision between these two
distinct and simultaneous roles (client’s advocate and
officer of the court) out of which the lawyers’ need for
moral autonomy arises, not, as Memory and Rose sug-
gest, out of the requirement that lawyers advocate their
client’s cause within the bounds set by law, court rules,
and bar rules.

Paradoxically, Memory and Rose seem to think that
giving defense attorneys greater moral autonomy amounts
to placing more “restraints” upon them. Thus, they say,
[p]lacing restraints on criminal defense lawyers beyond those given
by ethical rules, their role as officers of the court, and criminal law

The pure legal advocate does not do her
own moral reasoning, and she does not
weigh and balance prima facie moral

principles to determine her duty.

Unfortunately, the sense of discretion that is consonant
with such pure legal advocacy is not really a moral sense
at all, but instead a causal sense. On this understanding,
a lawyer can be said to exercise discretion in “determin-
ing the means by which a matter should be pursued”
insofar as she exercises judgment in determining which
means will, within legal limits, best advance the client’s
legal interests. But this is reasoning about cause and
effect, not about morality. The “should” in the “should be
pursued” is here a hypothetical imperative, not a cat-
egorical one. It states that if you want to obtain effect y,
then you should do x. This need carry no more moral
implication than: “If you want to poison someone, then
you should use a lethal dosage.” This says nothing about
the moral propriety of the end sought or of the means
used to achieve it.

It thus appears that Memory and Rose must either
understand “autonomy” in a moral sense or a causal one.
If they understand it in a moral sense, they “inject moral-
ity and justice” into legal practice, thereby relinquishing
their pure legal advocate concept. If they understand it in
a causal sense, they are mistaken in referring to it (albeit
vaguely) as a “certain type of moral autonomy.”

Memory and Rose admit that the pure legal advocate’s
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would reduce the ability of lawyers to prevent the oppression and
exploitation of the powerless by the powerful. 78

Perhaps part of the reason Memory and Rose perceive
increased moral autonomy as a further “restraint” is that
they view this concept in terms of an additional require-
ment superimposed upon them by disciplinary rules. This,
however, fails to recognize a difference between a require-
ment and a permissive rule. Consider my suggested revi-
sions of Rule 7-101(B) and EC 7-9 of the 1969 ABA Code of
Professional Responsibility, which Memory and Rose cite:
DR 7-101(B)(3) In his representation of a client, a lawyer may refuse
to aid or participate in conduct that he sincerely believes, after
careful reflection on the relevant facts, to be unjust or otherwise
morally wrong notwithstanding his obligation to seek the lawful
objectives of his client.79

EC 7-9 [revised] In the exercise of his professional judgment on
those issue which are for his determination in the handling of a
legal matter, a lawyer should typically act in a manner consistent
with the best interests of his client. However, in those cases where
he sincerely believes, after careful reflection on the relevant facts,
that an action in the best interest of his client is unjust or otherwise
immoral, he should inform his client of the same and forgo such
action.80

The above amendment to DR7-101(B) aims at making it
explicit that a lawyer can exercise discretion in choosing
to forgo an act that would make the lawyer an accomplice
in a client’s morally dubious but legal activity. Although
paragraph (1) of the rule states that a lawyer may “where
permissible, exercise his professional judgment to waive
or fail to assert a right or position of his client,”81 I have
argued that it is questionable whether this proviso gives a
lawyer authority to forgo a legal action that is in the
client’s best interest.82 My amendment was intended to
extend the latter proviso to include such authority in the
case of a moral conflict.

objectionable. It does not say that she must refuse to aid or
participate. Accordingly, a lawyer is not subject to disci-
plinary action regardless of whether or not she chooses to
forego the conduct in question.

In the original formulation of EC 7-9, the ABA stated
that “when an action in the best interest of his client
seems to him to be unjust, he may ask his client for per-
mission to forgo such action.”83 My reformulation of this
rule gives the lawyer authority to follow her own ethical
lights in the event that the client insists that the lawyer
pursue an unjust course of action notwithstanding the
lawyer’s dissent. Otherwise the lawyer is rendered non-
autonomous and becomes an unwilling accomplice to a
client’s morally objectionable conduct. For example,
Memory and Rose cite the “difficult moral dilemma”
Johnson & Johnson confronted in the early 1980s in de-
ciding what to do in response to individuals who were
tampering with and placing poison in bottles of Tylenol.
As they relate, the company decided, “partially on the
advice of corporate counsel,” to recall and safety-seal
their product.84 Yet, this fails to address what might have
happened had Johnson & Johnson concluded that the
best way to maximize their bottom line would not be to
recall the product and spend additional money on safety
sealing. This was the case, for example, when Ford Motor
Company decided against installing a safety device on
the volatile gas tank of the Pinto and to weather projected
law suits from casualties instead.85 In such cases, where
companies decide against the moral high road (typically
for reasons aimed at maximizing their bottom line86), cor-
porate counsel on retainer can become accomplices to
practices that may cost, rather than save lives.

EC7-9 is an ethical consideration, and, as such, asserts
an aspiration (what should be the case), not a require-
ment.87 Thus, neither of the revised rules, which Memory
and Rose cite, require a lawyer to forgo conduct that is in
a client’s best interest. It is thus difficult to see how these
rules restrain. Instead, these rules increase the lawyer’s
range of permissible responses to a client’s immoral or
unjust expectations.

Nor need the proffered rules “reduce the ability of law-
yers to prevent the oppression and exploitation of the
powerless by the powerful.”88 The lawyer who attains an
acquittal for a psychopathic, persistent rapist by wit-
tingly humiliating the truthful rape complainant, or the
lawyer who helps a wealthy, influential child abuser to
gain custody of his child (thereby opening the floodgates
to relentless future abuse) by making the child’s loving
but less than ideal mother appear unfit, are instances of
“oppression and exploitation of the powerless by the

My amendment states that a lawyer may
refuse to aid or participate in conduct,

which, after careful assessment,
she deems to be morally objectionable.

It is important to note that the amendment does not
assert a requirement but rather gives permission. It states
that a lawyer may refuse to aid or participate in conduct,
which, after careful assessment, she deems to be morally
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powerful.” These miscarriages of justice arise when law-
yers are compliant with a system of pure legal advocacy.
It is such a system that can constrain lawyers and pro-
mote oppression and exploitation of the weaker, more
vulnerable members of our society such as women and
children, not a system in which lawyers are afforded
moral discretion to act with consideration and compas-
sion for the welfare of these individuals.

Although, as I have demonstrated, my proposed rules
are not disciplinary rules intended to set “external” re-
straints upon lawyers, perhaps they restrain by imposi-
tion of what John Stuart Mill called, “internal sanctions.”
That is, perhaps a conscientious lawyer is restrained by
her own moral conscience, which is “a pain more or less
intense, attendant on violation of duty, which in properly
cultivated moral natures rises, in the more serious cases,
into shrinking from it as an impossibility.”89 If having
such a feeling, which opposes action contrary to one’s
“cultivated moral nature,” is a consequence of being mor-
ally autonomous, then it would seem that there is, after
all, as Memory and Rose think, a sense in which a mor-
ally autonomous lawyer is restrained. But what would it
be like for a lawyer to practice without deference to moral
conscience?

Charles Curtis gives a glimpse of this when he says
that a lawyer is required to treat everyone except his
clients as “barbarians and enemies.”90 For Curtis, it would
appear that a lawyer’s cultivating conscience in the treat-

ment of non-clients would be a hindrance to zealous
client advocacy. In this way, conscience would restrain
her. On the other hand, such a lawyer would lack the
affective disposition ordinarily associated with a morally
good person, for she would be callous and calculating in
treating others rather than compassionate, empathetic,
and caring.

Perhaps, then, a pure legal advocate of the sort Curtis
envisions could reserve her sentiments exclusively for
her clients. Thus, though she would be callous and ruth-
less toward others, she could still be compassionate,
empathetic and caring for her client. And she could feel
pangs of guilt and remorse for failure to do what was
necessary, be it moral or otherwise, in order to advance a
client’s legal interests.

Although I am skeptical about the mental stability of
such a human being, I am willing to grant that people like
this do exist. Such a disposition would seem to prevail in
the cool, calculating, underworld figure, who still loves
his mother. But I am not willing to grant that this indi-
vidual would be a morally good person, for the latter sort
of person is one who is disposed to feel sorrow at human
misfortune. From a Kantian perspective, such an indi-
vidual would be prepared to “universalize” the maxim of
her action, to treat humanity as an “end in itself,” and thus
to recognize non-clients as well as clients as members of a
“kingdom of ends.”91 I do not see how a morally good
person could fail to be so guided by her moral conscience.

The Morally Virtuous Lawyer: Cleverness v. Practical Wisdom

Memory and Rose state that I have “omitted extensive
reference to what constitutes effective performance as a
lawyer or to the skills, knowledge, and abilities to work
effectively as a lawyer.” Their main point here appears to
be that such skills, knowledge and abilities do not require
immoral or unethical behavior and that, therefore, “effec-
tive lawyers” need not “behave immorally or even tend to
behave immorally.”92 Memory and Rose admit that such
competencies can be used in immoral ways.93 Neverthe-
less, what can be and what must be are distinct, so they
think that effective lawyers can, but need not, engage in
immoral conduct.

Indeed, they are right. Effective lawyers need not, and
should not, engage in immoral or unethical conduct. But,
while all effective pure legal advocates are effective law-
yers, not all effective lawyers are effective pure legal advo-
cates. My thesis extends only to the latter, not to the

former. Let me emphasize that a skillful pure legal advo-
cate uses her skills to attain legal victories using any
viable legal means available. This includes the use of
immoral means, so long as they are legal and will do the
trick. So, unless Memory and Rose can show that such
immoral means are not ever (or hardly ever) available,
then they cannot succeed in establishing their case. Al-
though, on the one hand, they have tried to show that
such means are largely proscribed by law and bar rules,
they admit that, “[o]f course, some of the knowledge,
skills, and abilities to which we refer, can be used in
illegal, unethical, and/or immoral ways.”94 I would add
only that no system of codified ethics could anticipate a
priori the myriad ways in which a clever (skillful) lawyer
who cared only about the legality of a means (or an end)
could find to meet her mark. Aristotle draws a related
distinction between a merely clever person and a person
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possessing the virtue of practical wisdom or prudence
(phronesis). He states:

There is a faculty which is called cleverness; and this is such as to
be able to do the things that tend towards the mark we have set
before ourselves, and to hit it. Now if the mark be noble, the
cleverness is laudable, but if the mark be bad, the cleverness is
mere smartness; hence we call even men of practical wisdom clever
or smart. Practical wisdom is not the faculty, but it does not exist
without this faculty. And this eye of the soul acquires its formed
state not without the aid of virtue. . . . Therefore it is evident that
it is impossible to be practically wise without being good.95

In Aristotle’s terms, the effective pure legal advocate is
clever but not practically wise, for in zealously represent-
ing her client’s legal interests, she is not concerned with
the morality or justice of her mark. Again, as Memory and
Rose state, “defense lawyers have no . . . duty to seek
justice, should doing so tend to affect their clients ad-
versely.”96 On the other hand, a defense lawyer who is
practically wise is also morally virtuous, and her clever-
ness laudable, for she will apply her knowledge and
skills toward the legal defense of her client’s legal inter-
ests without losing sight of propriety and justice.

Consequences of Adopting the Moral Agent Concept

Memory and Rose allege that the adoption of such a
moral agent concept would be likely to have a litany of
“socially undesirable consequences.”97 They suggest so-
cial ills ranging from loss of trust in lawyers and the
justice system to race riots, increased industrial pollution
and sale of dangerous products, reckless and negligent
harmful behavior, denial of equal employment opportu-
nity, sexual harassment, medical malpractice, libel and
slander, child exploitation and abuse, and non-payment
of child support and alimony, among others.98 Although
all or most of what Memory and Rose allege here is specu-
lative, one might have more reasonably inferred that such
bedeviling results would be less, not more likely to occur
were lawyers to be guided by their sense of propriety and
moral conscience. It is their cynicism about a lawyers’
ability to exercise moral discretion that appears to lead
them to think that lawyers would, in general, promote or
tolerate such heinous consequences. Yet if moral (as well
as legal) offenses like sexual harassment, child exploita-
tion and abuse, and medical malpractice can be readily
flagged by Memory and Rose as “socially undesirable,” it
is not clear why they think the moral barometers of other
lawyers would be so hopelessly flawed as not to find
these things equally abhorrent and to strive, through their
individual practices, to prevent them.99

Memory and Rose include in their list of likely “so-
cially undesirable consequences” of my approach: “Un-
certainty concerning the effects of altering complex social
institutions.” They state:
Friedrich Hayek, a political philosopher, has argued that major
social institutions—the products of centuries of evolution—are
more complex than we assume. Changing them significantly is
likely to have unanticipated consequences. The Anglo-American
adversarial system has evolved over many centuries. Reducing its

adversarial nature as Cohen and Menkel-Meadow suggest, would
be likely to have unanticipated consequences.100

Although I cannot speak for Menkel-Meadow or Hayek, it
appears that Memory and Rose have embraced the status
quo because change can have “unanticipated conse-
quences.” Unfortunately, appeals to tradition are consis-
tent with great iniquity. It was such steadfast adherence
to tradition that, for centuries, supported the oppression
of blacks, women, and other minorities. Equal protection
of blacks and women portends significant changes, in
past (and present) legal and social institutions, with “un-
anticipated consequences.” Memory and Rose are appre-
hensive that movement towards a moral agent concept of
justice will adversely affect the already sullied plights of
blacks. The criminal justice system, they contend, “must
avoid functioning in ways that aggravate the existing
perception or reality that black defendants are treated
unfairly.”101 Yet history has taught us that it is precisely
such reticence toward significant change in legal and
social institutions (along with its “unanticipated conse-
quences”) that sustains “the existing perception or real-
ity.”

Such resistance to change is also reflected in the view of
legal education embraced by Memory and Rose. They
state:

Law school education does not generally include development of
facility in application of principles of morality and justice, which
can, in addition to being highly subjective, be highly varied. Law
school education is heavily concerned with developing the ability
to apply legal principles in highly varied factual situations.102

The purported fact that law school education has largely
excluded instruction in moral reasoning does not estab-
lish that it should continue down this path. Indeed, there
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has already been some progress toward including more
emphasis on moral principles and moral character build-
ing. For example, in 1997, the Florida Supreme Court
amended continuing legal education (CLE) requirements
to include five hours in legal ethics, professionalism, or
substance abuse. According to the Florida Bar’s Center
for Professionalism, a salient distinction can be made
between bar rules and professionalism. It states:
Laws and the Rules of Professional Conduct establish minimal
standards of consensus impropriety; they do not define the criteria
for ethical behavior. In the traditional sense, persons are not
“ethical” simply because they act lawfully or even within the
bounds of an official code of ethics. People can be dishonest,
unprincipled, untrustworthy, unfair, and uncaring without
breaking the law or the code. Truly ethical people measure their
conduct not by rules but by basic moral principles such as
honesty, integrity, and fairness. . . . Professionalism is about both
principles and character. All lawyers would prefer that their
practices be character-building rather than corrupting. They want
to be able to achieve a good life in the practice of law. That is much
more a character issue than one of principle. Honesty is a moral
principle, but it also is an issue of character (“I should not lie
because lying makes me a liar, and being a liar is a bad way to
live.”). . . . Professional behavior, however, is not simply a matter
of character and principle; it is a matter of choice and decision-
making. Thus the issue is not all or nothing. . . . Professionalism

discussions are too often framed as simple issues of rule-
following or rule-violation. But the real issue facing lawyers as
professionals is developing the capacity for critical and reflective
judgment.103

Memory and Rose appear to be guilty of such all-or-
nothing thinking. By abandoning moral reasoning as
“subjective and variable” in favor of “rule-following or
rule violation,” they exclude the possibility of legal edu-
cation (and practice) that cultivates lawyers’ “capacity
for critical and reflective judgment.” Such a simplistic—
all-or-nothing—view of ethics is not in tune with the
realities of professionalism and ethical decision making,
which can, and often do, call for the exercise of discretion,
the balancing of competing ethical interests, and which
may not, therefore, be settled by looking up the answers in
a rule book. By clinging to an unrealistic view of ethics as
defined exclusively (or almost exclusively) in terms of
laws and bar rules, Memory and Rose oversimplify the
nature of legal education and practice. Therewith, they
cut the lifeline of character development. Morally good
people, and this includes lawyers, are born and nour-
ished by wrestling with moral problems, not by disre-
garding them or getting around them by clever manipula-
tion or mechanical adherence to rules.
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In trial-court jury arguments, lawyers with weak cases
often use a “grape-shot” approach, attacking many of the
points of opposing counsel’s arguments, hoping some-
how to raise sufficient doubt in the mind of the jury.
Cohen has used this approach in his response. Although
we appreciate his pointing out several minor referencing
errors by us, we are convinced more than ever that his
original article was not just wrong but dangerously wrong.

Cohen criticizes us for offering “speculations with little
or no empirical evidence,”1 yet in his original article2 and
response3 he has often failed to provide empirical sup-
port for his own key assertions. In our own case, because
we speculated regarding the possible effects of novel pro-
posals, we were often unable to provide direct empirical
support for our predictions.4

Cohen thinks it unfortunate5 that we did not directly
address his concept of a pure legal advocate. We did not
do so because he uses it to secure his conclusions by defi-
nition. He assumes, without empirical support, that those
lawyers who advocate the pure legal advocate model will
behave in particular ways. He asserts that many of the
behaviors allegedly characteristic of its advocates are im-

moral, even though in some instances a reasonable per-
son could disagree. We were not interested in taking
issue with conclusions that had been secured by the ways
in which he had set up his model. More interesting to us
was the first sentence of his 1985 article, in which he
stated: “It is sometimes asked whether a good lawyer in
an adversary system can also be a good person.”6 We
decided, therefore, to address the following question: Can
a lawyer in our adversarial system be an effective lawyer
and a morally good person at the same time? Our discus-
sion applied to lawyers who zealously and single-
mindedly advocate for their clients within the law and
bar ethics standards.

In his response, Cohen reaffirms that “the connection
between pure legal advocacy and immorality is not just a
contingent one.”7 It is not simply that pure legal advo-
cates will just tend to act immorally; they will necessarily
do so. If, then, a pure legal advocate is identified with a
lawyer who zealously and single-mindedly acts to ad-
vance and protect the interests of his clients while con-
forming to law, bar ethics standards, and court rules, his
position rightly provokes outrage.
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