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“Cinderella Comes to the Courthouse:   
The Ethics of Influencing Outcomes.” 

Anthony M. Kennedy Inn of Court 

Team 6      Program: March 17, 2015 

Resource List: 

 

Rules of Professional Conduct 

Rule 5-200 Trial Conduct 
In presenting a matter to a tribunal, a member: 
(A) Shall employ, for the purpose of maintaining the causes confided to the member such means only as are 
consistent with truth; 
(B) Shall not seek to mislead the judge, judicial officer, or jury by an artifice or false statement of fact or law; 
(C) Shall not intentionally misquote to a tribunal the language of a book, statute, or decision; 
(D) Shall not, knowing its invalidity, cite as authority a decision that has been overruled or a statute that has 
been repealed or declared unconstitutional; and 
(E) Shall not assert personal knowledge of the facts at issue, except when testifying as a witness. 

 

Rule 5-120 Trial Publicity  
(A) A member who is participating or has participated in the investigation or litigation of a matter shall not 
make an extrajudicial statement that a reasonable person would expect to be disseminated by means of 
public communication if the member knows or reasonably should know that it will have a substantial 
likelihood of materially prejudicing an adjudicative proceeding in the matter.  
(B) Notwithstanding paragraph (A), a member may state: ………

1
   

 

Rule 5-300 Contact With Officials 

(A) A member shall not directly or indirectly give or lend anything of value to a judge, official, or employee 
of a tribunal unless the personal or family relationship between the member and the judge, official, or 
employee is such that gifts are customarily given and exchanged. Nothing contained in this rule shall 
prohibit a member from contributing to the campaign fund of a judge running for election or confirmation 
pursuant to applicable law pertaining to such contributions. 
(B) A member shall not directly or indirectly communicate with or argue to a judge or judicial officer upon 
the merits of a contested matter pending before such judge or judicial officer, except: 
(1) In open court; or 
(2) With the consent of all other counsel in such matter; or 
(3) In the presence of all other counsel in such matter; or 
(4) In writing with a copy thereof furnished to such other counsel; or 
(5) In ex parte matters. 
(C) As used in this rule, “judge” and “judicial officer” shall include law clerks, research attorneys, or other 
court personnel who participate in the decision-making process. (Amended by order of Supreme Court, 
operative September 14, 1992.) 

 

                                                           
1
 Exceptions not listed here. 
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Compare ABA Model Rules of Professional Conduct:  

 Rule 3.1 Meritorious Claims and Contentions  

o “A lawyer shall not bring, continue or defend a proceeding, or assert or controvert an 

issue therein, unless there is a basis in law and fact for doing so that is not frivolous, 

which includes a good faith argument for an extension, modification or reversal of 

existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a 

proceeding that could result in incarceration, may nevertheless so defend the proceeding 

as to require that every element of the case be established.” 

 Rule 3.3 Candor Toward the Tribunal  

o “(a) A lawyer shall not knowingly:  

 (1) make a false statement of fact or law to a tribunal or fail to correct a false 

statement of material fact or law previously made to the tribunal by the lawyer; 

. . . . [¶]. 

  (3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s 

client, or a witness called by the lawyer, has offered material evidence, and the 

lawyer comes to know of its falsity, the lawyer shall take reasonable remedial 

measures, including, if necessary, disclosure to the tribunal, unless disclosure is 

prohibited by Rule 1.6 and Business and Professions Code section 6068(e). A 

lawyer may refuse to offer evidence, other than the testimony of a defendant in 

a criminal matter, that the lawyer reasonably believes is false. . . . [¶] (b)… [¶] 

(c). . . [¶] (d).” 

 Rule 3.4 Fairness to Opposing Party and Counsel  

A lawyer shall not: 

(a) unlawfully obstruct another party' s access to evidence or unlawfully alter, destroy or 
conceal a document or other material having potential evidentiary value. A lawyer shall not 
counsel or assist another person to do any such act; 

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a 
witness that is prohibited by law; 

(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal 
based on an assertion that no valid obligation exists; 

(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably 
diligent effort to comply with a legally proper discovery request by an opposing party; 

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or 
that will not be supported by admissible evidence, assert personal knowledge of facts in 
issue except when testifying as a witness, or state a personal opinion as to the justness of a 
cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of 
an accused; or 
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(f) request a person other than a client to refrain from voluntarily giving relevant information 
to another party unless: 

(1) the person is a relative or an employee or other agent of a client; and 

(2) the lawyer reasonably believes that the person's interests will not be adversely affected 
by refraining from giving such information.” 

 Rule 8.2 Judicial and Legal Officers  

“(a) A lawyer shall not make a statement that the lawyer knows to be false or with reckless 

disregard as to its truth or falsity concerning the qualifications or integrity of a judge, 

adjudicatory officer or public legal officer, or of a candidate for election or appointment to 

judicial or legal office.” 

The State Bar Rules on Professionalism and Civility: 

Section 3  -- Responsibilities to the Client and Client Representation  

 An attorney should treat clients with courtesy and respect, and represent them in a civil and 

professional manner. An attorney should advise current and potential clients that it is not 

acceptable for an attorney to engage in abusive behavior or other conduct unbecoming a 

member of the bar and an officer of the court.  

 As an officer of the court, an attorney should not allow clients to prevail upon the attorney to 

engage in uncivil behavior.  

Section 4 – Communications 

 An attorney’s communications about the legal system should at all times reflect civility, 

professional integrity, personal dignity, and respect for the legal system. An attorney should not 

engage in conduct that is unbecoming a member of the Bar and an officer of the court.  

 For example, in communications about the legal system and with adversaries:  

 An attorney’s conduct should be consistent with high respect and esteem for the civil and 

criminal justice systems.  

 This guideline does not prohibit an attorney’s good faith expression of dissent or criticism made 

in public or private discussions for the purpose of improving the legal system or profession.  

 An attorney should not disparage the intelligence, integrity, ethics, morals or behavior of the 

court or other counsel, parties or participants when those characteristics are not at issue.  

 Respecting cultural diversity, an attorney should not disparage another’s personal 

characteristics.  

 An attorney should avoid hostile, demeaning or humiliating words.  

 An attorney should not create a false or misleading record of events or attribute to an opposing 

counsel a position not taken.  
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Section 11 – Dealing with nonparty witnesses 

 It is important to promote high regard for the profession and the legal system among those who 

are neither attorneys nor litigants. An attorney’s conduct in dealings with nonparty witnesses 

should exhibit the highest standards of civility. 

 For example: 

 An attorney should be courteous and respectful in communications with nonparty witnesses. 

 Upon request, an attorney should extend professional courtesies and grant reasonable 

accommodations, unless to do so would materially prejudice the client’s lawful objectives. 

 An attorney should take special care to protect a witness from undue harassment or 

embarrassment and to state questions in a form that is appropriate to the witness’s age and 

development. 

 An attorney should not issue a subpoena to a nonparty witness for inappropriate tactical or 

strategic purposes, such as to intimidate or harass the nonparty. 

Section 14 – Conduct in Court 

 To promote a positive image of the profession, an attorney should always act respectfully and 

with dignity in court and assist the court in proper handling of a case. 

 For example: 

 An attorney’s conduct should avoid disorder or disruption and preserve the right to a fair trial. 

 An attorney should maintain respect for and confidence in a judicial office by displaying 

courtesy, dignity and respect toward the court and courtroom personnel.  

 An attorney should refrain from conduct that inappropriately demeans another person. 

 Before appearing in court, an attorney should advise a client of the kind of behavior expected of 

the client and endeavor to prevent the client from creating disorder or disruption in the 

courtroom. 

 An attorney should make objections for legitimate and good faith reasons, and not for the 

purpose of harassment or delay. 

 While appearing before the court, an attorney should address all arguments, objections and 

requests to the court, rather than directly to opposing counsel. 

Statutes: 

California Code of Civil Procedure 128.7 [Also see FRCP Rule 11.] 

o "(b) By presenting to the court, whether by signing, filing, submitting, or later advocating, a 

pleading, petition, written notice of motion, or other similar paper, an attorney or 

unrepresented party is certifying that to the best of the person's knowledge, information, and 

belief, formed after an inquiry reasonable under the circumstances, all of the following 

conditions are met:   It is not being presented primarily for an improper purpose, such as to 

harass or to cause unnecessary delay or needless increase in the cost of litigation. The claims, 

defenses, and other legal contentions therein are warranted by existing law or by a non-
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frivolous argument for the extension, modification, or reversal of existing law or the 

establishment of new law. The allegations and other factual contentions have evidentiary 

support or, if specifically so identified, are likely to have evidentiary support after a reasonable 

opportunity for further investigation or discovery. The denials of factual contentions are 

warranted on the evidence or, if specifically so identified, are reasonably based on a lack of 

information or belief." 

Witness Competency Areas: 

o No Personal Knowledge [EC §702, FRE 602]  

o Too Young to Comprehend [EC §701(b)]  

o Fails to Understand Duty to Tell Truth [EC §701(a)(2)]  

o Insufficient Foundation [EC §§400-406; FRE 401, 402, 901]  

o Language Difficulties [EC §701(a)]  

o Mental Impairment/Unsound Mind [EC §701(a)] 

 

 Examining counsel cannot ask a question that incorporates facts that are not in evidence. The 

basis for this objection is founded in EC §765 because allowing questions which contain an 

assertion that is not satisfactorily supported by any evidence negatively affects the “effective 

ascertainment of the truth.” However, if an offer of proof is made, the question can be asked if 

the fact will be substantiated at a later time in the trial. If proof of the fact does not occur, the 

trial judge will often admonish the jury to disregard the question. Alternatively, the Court could 

sustain the objection and permit counsel to recall the witness at a later time after the requisite 

evidence is brought before the tribunal. 

Cases: 

 People v. Duenas (2012) 55 Cal.4th 1 

 People v. Polite, 236 (1965) Cal. App. 2d 85, 91-92 

 Statements of Personal Belief or Opinion: It is improper for counsel to state his or her personal 

opinions or beliefs during opening statement. (See Hawk v. Sup.Ct. (People) (1974) 42 CA3d 

108.) 

 


