
Team 4 Program - Relevant Legal Authorities

ACT I

California Rules of Professional Responsibility

Rule 3-110. Failing to Act Competently.

(A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal services 
with competence.

(B) For purposes of this rule, "competence" in any legal service shall mean to apply the 1) 
diligence, 2) learning and skill, and 3) mental, emotional, and physical ability reasonably 
necessary for the performance of such service.

(C) If a member does not have sufficient learning and skill when the legal service is 
undertaken, the member may nonetheless perform such services competently by 1) 
associating with or, where appropriate, professionally consulting another lawyer reasonably 
believed to be competent, or 2) by acquiring sufficient learning and skill before performance 
is required.

ABA Model Rules of Professional Conduct

Client-Lawyer Relationship
Rule 1.1 Competence 

A lawyer shall provide competent representation to a client. Competent representation 
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for 
the representation.

Counselor
Rule 2.1 Advisor

In representing a client, a lawyer shall exercise independent professional judgment and 
render candid advice. In rendering advice, a lawyer may refer not only to law but to other 
considerations such as moral, economic, social and political factors, that may be relevant to 
the client's situation.

Comment: [1] A client is entitled to straightforward advice expressing the lawyer's honest 
assessment. Legal advice often involves unpleasant facts and alternatives that a client may be 
disinclined to confront. In presenting advice, a lawyer endeavors to sustain the client's morale 
and may put advice in as acceptable a form as honesty permits. However, a lawyer should 
not be deterred from giving candid advice by the prospect that the advice will be unpalatable 
to the client.

Model Code of Professional Responsibility

Canon 5: A Lawyer Should Exercise Independent Professional Judgment on Behalf of a 
Client.

EC 5-1. The professional judgment of a lawyer should be exercised, within the bounds of the 
law, solely for the benefit of his client and free of compromising influences and loyalties.  
Neither his personal interests, the interests of other clients, nor the desires of third persons 



should be permitted to dilute his loyalty to his client.

EC 5-2. A lawyer should not accept proferred employment if his personal interests or desires 
will, or there is a reasonable probability that they will, affect adversely the advice to be given 
or services to be rendered the prospective client.  After accepting employment, a lawyer 
carefully should refrain from acquiring a property right or assuming a position that would 
tend to make his judgment less protective of the interests of his client.

ACT II

California Rules of Professional  Responsibility

Rule 3-120. Sexual Relations With Client

(A) For purposes of this rule, "sexual relations" means sexual intercourse or the touching of 
an intimate part of another person for the purpose of sexual arousal, gratification, or abuse.

(B) A member shall not:

(1) Require or demand sexual relations with a client incident to or as a condition of any 
professional representation; or

(2) Employ coercion, intimidation, or undue influence in entering into sexual relations with a 
client; or

(3) Continue representation of a client with whom the member has sexual relations if such 
sexual relations cause the member to perform legal services incompetently in violation of 
rule 3-110.

(C) Paragraph (B) shall not apply to sexual relations between members and their spouses or 
to ongoing consensual sexual relationships which predate the initiation of the lawyer-client 
relationship.

(D) Where a lawyer in a firm has sexual relations with a client but does not participate in the 
representation of that client, the lawyers in the firm shall not be subject to discipline under 
this rule solely because of the occurrence of such sexual relations.

Model Rules of Professional Conduct

Client-Lawyer Relationship
Rule 1.8 Conflict of Interest: Current Clients: Specific Rules

…(j) A lawyer shall not have sexual relations with a client unless a consensual sexual 
relationship existed between them when the client-lawyer relationship commenced. 

Law Firms And Associations
Rule 5.1 Responsibilities Of Partners, Managers, And Supervisory Lawyers

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers 
possesses comparable managerial authority in a law firm, shall make reasonable efforts to 
ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the 



firm conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable 
efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional 
Conduct if: (1) the lawyer orders or, with knowledge of the specific conduct, ratifies the 
conduct involved; or (2) the lawyer is a partner or has comparable managerial authority in 
the law firm in which the other lawyer practices, or has direct supervisory authority over the 
other lawyer, and knows of the conduct at a time when its consequences can be avoided or 
mitigated but fails to take reasonable remedial action.

Cases

Attorneys owe an “utmost duty of good faith and fidelity” to clients. (Greenbaum v. State 
Bar (1976) 15 Cal.3d 893, 903; Cutler v. State Bar (1969) 71 Cal.2d 241, 251; Clancy v. 
State Bar (1969) 71 Cal.2d 140, 146.) 

“Because an attorney is a fiduciary to his client, all dealings between them which are 
beneficial to the attorney must be closely scrutinized for unfairness.” (Giovanazzi v. State Bar 
(1980) Cal.3d 465, 472.)

Barbara A. v. John G. (1983) 145 Cal.App.3d 369. Discusses fiduciary relationship between 
atty and client. “If the finder of fact determines that a confidential relationship exists or the 
court determines as a matter of law that a fiduciary relationship exists, it is presumed that the 
one in whom trust and confidence is reposed has exerted undue influence.” (citing  Rader v. 
Thrasher, 57 Cal.2d 244.) 

Ethics Opinions

ABA Standing Comm’ee on Ethics and Professional Responsibility, Formal Opinion 92-364: 
Sexual Relations With Clients (July 6, 1992)

“[T]he Committee concludes that because of the danger of impairment to the lawyer’s 
representation associated with a sexual relationship between the lawyer and client, the lawyer 
would be well advised to refrain from such a relationship.  If such a sexual relationship 
occurs and the impairment is not avoided, the lawyer will have violated ethical obligations to 
the client. The client’s consent to sexual relations alone will rarely be sufficient to eliminate 
this danger.  In many cases, the client’s ability to give meaningful consent is vitiated by the 
lawyer’s potential undue influence and/or the emotional vulnerability of the client.  The 
lawyer may, therefore, be called upon in a disciplinary or other proceeding to show that the 
client consented, that the consent was freely given based on full on reasonable disclosure of 
the risks involved, and that any ensuing sexual relationship did not disadvantage the client in 
the representation; that is, the attorney’s judgment remained independent, the representation 
proceeded free of conflicts, the privilege was not compromised and the other ethical 
obligations to the client were fulfilled.” 

State Bar of California Standing Comm’ee on Professional Responsibility and Conduct, 
Formal Opinion No. 1987-92 (pre-dates current rule)



Law Review Articles

John M. O’Connell, Note, “Keeping Sex Out of the Attorney-Client Relationship: A Proposed 
Rule,” 92 Colum. L. Rev. 887 (May 1992)

ACT III

California Rules of Professional Responsibility

Rule 3-310. Avoiding the Representation of Adverse Interests

(A) For purposes of this rule:

(1) "Disclosure" means informing the client or former client of the relevant circumstances 
and of the actual and reasonably foreseeable adverse consequences to the client or former 
client;

(2) "Informed written consent" means the client's or former client's written agreement to the 
representation following written disclosure;

(3) "Written" means any writing as defined in Evidence Code section 250.

(B) A member shall not accept or continue representation of a client without providing 
written disclosure to the client where:

(1) The member has a legal, business, financial, professional, or personal relationship with a 
party or witness in the same matter; or

(2) The member knows or reasonably should know that: (a) the member previously had a 
legal, business, financial, professional, or personal relationship with a party or witness in the 
same matter; and (b) the previous relationship would substantially affect the member's 
representation; or

(3) The member has or had a legal, business, financial, professional, or personal relationship 
with another person or entity the member knows or reasonably should know would be 
affected substantially by resolution of the matter; or

(4) The member has or had a legal, business, financial, or professional interest in the subject 
matter of the representation.

(C) A member shall not, without the informed written consent of each client:

(1) Accept representation of more than one client in a matter in which the interests of the 
clients potentially conflict; or

(2) Accept or continue representation of more than one client in a matter in which the 
interests of the clients actually conflict; or

(3) Represent a client in a matter and at the same time in a separate matter accept as a client a 
person or entity whose interest in the first matter is adverse to the client in the first matter.



(D) A member who represents two or more clients shall not enter into an aggregate settlement 
of the claims of or against the clients without the informed written consent of each client.

(E) A member shall not, without the informed written consent of the client or former client, 
accept employment adverse to the client or former client where, by reason of the 
representation of the client or former client, the member has obtained confidential 
information material to the employment.

(F) A member shall not accept compensation for representing a client from one other than 
the client unless:

(1) There is no interference with the member's independence of professional judgment or 
with the client-lawyer relationship; and

(2) Information relating to representation of the client is protected as required by Business 
and Professions Code section 6068, subdivision (e); and

(3) The member obtains the client's informed written consent, provided that no disclosure or 
consent is required if: (a) such nondisclosure is otherwise authorized by law; or (b) the 
member is rendering legal services on behalf of any public agency which provides legal 
services to other public agencies or the public.

Model Rules of Professional Conduct

Client-Lawyer Relationship
Rule 1.9 Duties To Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent 
another person in the same or a substantially related matter in which that person's interests are 
materially adverse to the interests of the former client unless the former client gives informed 
consent, confirmed in writing. 

(b) A lawyer shall not knowingly represent a person in the same or a substantially related 
matter in which a firm with which the lawyer formerly was associated had previously 
represented a client (1) whose interests are materially adverse to that person; and (2) about 
whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material 
to the matter; unless the former client gives informed consent, confirmed in writing. 

(c) A lawyer who has formerly represented a client in a matter or whose present or former 
firm has formerly represented a client in a matter shall not thereafter: (1) use information 
relating to the representation to the disadvantage of the former client except as these Rules 
would permit or require with respect to a client, or when the information has become 
generally known; or (2) reveal information relating to the representation except as these 
Rules would permit or require with respect to a client. 

Cases

Tri-Growth Centre City, Ltd v. Silldorf, Burdman, Duignan & Eisenberg (1989) 216 Cal App.
3d 1139. An attorney's fiduciary duty can extend to former clients and a breach can arise 
when an attorney gains an unfair advantage over a former client by using confidential 
information acquired from the relationship.



WEBSITE INSTRUCTIONS – Directions for viewing presentation materials (i.e. how to 
get program handouts):

Go to  HYPERLINK "http://www/kennedyinn.org" http://www.kennedyinn.org
Click on “Members Only”
Login using generic member name (i.e., “Kennedy”)
Enter Password “Ethics” 
Click on “Presentation Materials” and then click on the presentation’s title to access 
materials
Click on the materials within that program you wish to review.  Any document that appears 
will be a Word document.  You may chose at that point to read it on line, print it out 
completely, or print out only certain pages just as you would be able to do with any other 
Word document.  You may also print an MCLE Certificate of Attendance for yourself for 
any program this program year by clicking on the MCLE link.


