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Introduction 

Today is a momentous day.  We are engaged here in a proceeding 

that will set an important precedent for years to come – about the meaning 

of the impeachment clause and the role of judges in a society based on the 

rule of law.  In fact, the question to be decided here is nothing less than the 

following: Are federal judges in our government of separated powers to be 

truly independent? Or are they merely to be pawns of the legislature, 

governed by the passing political whims of whatever party happens to 

control Congress?  

Today, a Supreme Court Justice stands before the Senate – impeached 

for “high crimes and misdemeanors” – and for what?  For a few perhaps 

indiscreet political remarks while charging a grand jury in Baltimore, for a 

few possibly harsh comments towards defense counsel in the Fries and 

Callendar trials, for keeping misleading legal theories and irrelevant 

evidence from confusing the jury in those cases?  Are those really the high 

crimes and misdemeanors that are grounds for summoning a judge before 

the Senate and throwing him out of office?

No.  They are not.  Though my opponent may wish that Congress 

had the power to remove a federal judge for offending its fine sense of 



judicial etiquette or, even worse, for holding personal political beliefs in 

tension with those of the ruling political party, in reality, the Constitution 

sets a much higher bar.  

In fact, the Constitution permits judicial impeachments only for 

criminal offenses, and only for the worst variety of those offenses.  And 

this is a very good thing – for it is designed to secure the judicial 

independence that is so crucial to a society built on the rule of law.  

Nothing Justice Chase did in the Fries or Callendar trials, and nothing that 

he said in his charge to the Baltimore grand jury, comes anywhere near an 

impeachable offense. On the contrary, everything he did was entirely legal, 

based on entirely proper motives, and entirely in keeping with the 

established role of a judge in American society.  

A judge can be impeached only for indictable criminal offenses

The first question that demands an answer today is this: What, 

exactly, constitutes an impeachable offense? That answer is plainly provided 

by the text of the Constitution itself.  The Constitution provides that, quote, 

“the President, Vice president and all Civil Officers of the United States, 

shall be removed from Office on Impeachment for, and Conviction of, 



Treason, Bribery, or other high Crimes and Misdemeanors.”  Since my 

opponent has yet to accuse Justice Chase of treason or bribery, he may only 

be convicted if his actions rise to the level of “high crimes and 

misdemeanors.”  

So, what, then, is a high crime and misdemeanor?  That is also plain.  

It is common knowledge that a crime is a violation of some pre-existing 

law, and misdemeanors are a subset of less significant crimes.  And, in fact, 

the Constitution’s text leaves absolutely no doubt – not even all crimes 

qualify as an impeachable offense.  No, in fact, impeachable offenses must 

be high crimes and misdemeanors – which can only naturally be read to 

mean the most serious crimes and most serious misdemeanors.  

Thus, the text of the Constitution speaks unequivocally on this point.  

A judge can only be impeached for a serious crime, a violation of some pre-

existing law, be that treason, bribery, or any other serious crime or 

misdemeanor.  Only when it constitutes an indictable criminal act – and 

only then – does judicial conduct rise to the level of an impeachable 

offense.  

My opponent claims that impeachment should be permitted anytime a 

judge has engaged in something that Congress may view as not constituting 

quote “good behavior.”  To support his proposed definition of “good 



behavior,” he can point to absolutely nothing in the Constitution itself.  All 

the support he can muster is a few political editorials by Alexander 

Hamilton.  Meanwhile, the Constitutional text itself expressly states what is 

required for impeachment: that is, high crimes and misdemeanors.   To say 

that a judge may be removed from office merely for transgressing some 

vague notion of “good behavior” would read the impeachment clause right 

out of the Constitutional text.  That cannot be the correct interpretation.  

Instead, “good behavior” must be read in harmony with the impeachment 

clause – that is, “good behavior” must be read as coextensive with non-

criminal behavior; and as long as a judge does not commit an indictable 

criminal offense, he cannot be impeached and removed from office. 

  Indeed, this conclusion is fully reinforced by other parts of the 

Constitutional text.  The Senate is expressly given the sole power, not to 

hear or consider, but to quote “try” impeachments.  And civil officers may 

only be removed upon quote “conviction for” high crimes or misdemeanors.  

And in Article III, Section II it states that “the trial of all crimes, except in 

cases of impeachment, shall be by jury” – which plainly implies that cases 

of impeachment are a type of criminal trial.  And, truly, if this was not the 

case, then what are we doing here today?  If Justice Chase could indeed be 

removed purely on the basis of political expedience, then why are we here 



arguing about the law? What is the point of calling witnesses and pouring 

over precedents?  If the authors of the Constitution wanted Congress to have 

the power to remove a federal judge on political grounds or for simply 

offending their refined sensibilities, then there was no need to create the 

elaborate mechanism of impeachment.  Let Congress vote and be done with 

it.  But, no, that is not how it works, under our Constitution, the Senate 

tries impeached officials, it has the power to convict them and to punish 

them with removal from office, and it can do so only when the accused has 

committed an indictable criminal offense.              

Policy rationale supporting this interpretation - judicial independence

But, the even more important question to consider is: why? Why 

should federal judges only be impeached for criminal offenses, and, why is 

the outcome of this trial so vital to the rule of law in the United States?

Again, the answer is clear, as clear as the make up of this chamber 

itself.  Surely, it is no coincidence that Justice Chase – a well-known 

Federalist and supporter of President Adams – has been called to account by 

a House and Senate where Jeffersonian Republicans hold over 70% of the 

seats.  Is it mere oversight that the House did not bring any charges against 



the other judges who sat with Justice Chase and concurred in the same 

actions and legal conclusions for which he is now being impeached?  No, 

this prosecution is nothing more than a blatant political attack – an attack on 

Justice Chase, the Federalist party, and the independence of the judicial 

branch itself.  And the motive for this attack could not be more obvious – 

now that they control the executive and legislative branches, the 

Republicans want to remove Federalist judges and distribute the spoils of 

federal office to their own partisan loyalists.      

Just think about the consequences - if impeachment is just another 

political weapon, to be wielded by Congress against judges who don’t 

support the current ruling party or if it is just a way to free up offices for 

loyal party supporters, then judicial independence and the idea of a 

separation of powers between the legislative and judicial branches would be 

reduced to a farce.  Unless they wanted to risk losing their positions, judges 

would be forced to act as servants of whatever party happened to control 

Congress.  Political considerations would inevitably infect judicial 

decisions, and federal judges would hold their offices at nothing but the 

mercy of the legislature. 

The irony of this situation is obvious – the House managers, 

including my opponent, accuse Justice Chase of improperly using his office 



for partisan purposes, but imagine the politicization of the judiciary that 

would follow from permitting impeachment to be used as just another tool 

of political patronage – the personnel of the judiciary will change with 

every party victory; judges will fear to issue legal opinions that restrict the 

power of Congress or could offend the ruling party.  Not only would this 

undermine any chance of judicial independence, but such a result would 

pose a serious danger to our nation’s basic faith in the rule of law – for how 

can anyone believe that law is objective, fair, and equally applied when 

judicial decisions depend primarily on who sits on the bench and what party 

put him there? 

Unless the impeachment power is restricted by some objective, 

external constraint – namely, pre-existing criminal law – the judiciary will 

be reduced to serving at the whim of whatever political party currently 

commands a majority in Congress, and an independent judiciary will 

become an impossibility. 

What Chase did was not indictable; rather, it was entirely in keeping with 

the role of a judge in US society

Having established that a judge can only be impeached for serious 



violations of pre-existing laws, and having demonstrated the vital purpose 

served by construing the impeachment power narrowly, it is obvious that 

nothing Justice Chase has done is an impeachable offense.  On the contrary, 

all of his actions are both entirely legal and well within the bounds of 

acceptable judicial conduct.  

First, the charge to the Baltimore grand jury.  My opponent claims 

that Justice Chase deserves to be impeached for making some political 

remarks to a grand jury.  What he doesn’t address is the fact that judges 

have often included political commentary in their charges to grand juries.  

The practice was accepted not only in England, but has been implemented 

by judges here in America as well.  And there is absolutely no law that 

prohibits such a practice, it is certainly not an indictable criminal offense – 

or “high crime and misdemeanor” – for which a judge is liable to be 

impeached. On the contrary, it is the duty of judges to use their greater 

education and legal understanding to educate the public on principles of 

law, politics, and national policy.  It cannot be disputed that a judge is free 

to have political views and opinions, and to support and campaign for 

political candidates and their policies just like any other citizen.  And, there 

is nothing improper about judges, like any public officials, using their 

offices to pursue these perfectly legitimate goals.  If anything, judges 



should be encouraged to use their public offices to foster intelligent political 

discourse and educate the public.  Surely, adhering to an established judicial 

practice out of a desire to enlighten the electorate is nowhere near a high 

crime or misdemeanor and, thus, it cannot be an impeachable offense. 

Second, Justice Chase’s conduct of the Fries and Callendar trials was 

entirely 

appropriate.  It is absurd to accuse Justice Chase of acting with improper 

political motives in these trials.  When did it become a crime for a judge to 

apply existing law in a case before him?  Even if Justice Chase was a 

political supporter of President Adams and the Sedition Act – that act was 

the law of the land – and Justice Chase cannot be criticized for applying it 

as such in the Callendar trial.  In addition, while Justice Chase perhaps 

made some intemperate remarks to defense counsel in that case, certainly a 

brusque manner cannot be considered an impeachable offense.  And, if 

counsel abandoned their clients during trial and withdrew from the case 

because their egos were bruised, that was entirely their decision, not the 

doing of Justice Chase.  

The House managers also attack Justice Chase for a ruling in the Fries 

trial that prevented defense counsel from arguing an incorrect legal theory 

of treason to the jury.  To be sure, a criminal jury may consider both the 



law and the facts of a case, but it is the duty of a judge to prevent defense 

counsel from presenting erroneous legal theories that could only serve to 

mislead or confuse the jury.  Certainly that decision, made with the best 

possible intentions, was not an indictable criminal offense.     

And, with respect to the Callander trial, a judge has every right to 

make sure that defense counsel do not ask improper questions or introduce 

irrelevant evidence into a criminal proceeding.   Justice Chase’s decisions to 

require written questions from defense counsel and to exclude certain 

witnesses from testifying were based on his legal conclusions about how the 

law of evidence applied in that case.  In his seasoned, legal opinion, that 

evidence was irrelevant.  To convict him on such grounds would be to turn 

the Senate from a legislature into the nation’s highest court of appeals, 

sitting here and reviewing de novo the legal conclusions of a U.S. Supreme 

Court Justice.  That cannot be what the authors of the Constitution intended 

when they wrote the impeachment clause. 

V.  Conclusion

In short, nothing Justice Chase has done even approaches an 

indictable criminal offense – the type of “high crime or misdemeanor” for 



which he may be impeached and convicted.  On the contrary, everything he 

did was entirely legal, grounded in nothing but the best intentions, and 

wholly within the bounds of established judicial conduct.  To convict him 

on these grounds would disserve both justice and interests of the United 

States in maintaining a truly independent judicial branch.  For the sake of a 

patriot who has served his nation so well for so many years, and, more 

importantly, for the sake of a federal judiciary governed by the rule of law 

rather than the ruling political party, the Senate must vote to acquit. 

 


