
The Art of Compromise – The Criminal/Civil Conundrum
Anthony M. Kennedy Inn of Court  - Team 6

March 18, 2008

Cal Pen Code § 1050 (2008)
§ 1050.  Precedence of criminal cases; Continuances; Good cause; 

Dismissal not mandated

(a) The welfare of the people of the State of California requires that all proceedings 
in criminal cases shall be set for trial and heard and determined at the earliest 
possible time. To this end, the Legislature finds that the criminal courts are 
becoming increasingly congested with resulting adverse consequences to the welfare 
of the people and the defendant. Excessive continuances contribute substantially to 
this congestion and cause substantial hardship to victims and other witnesses. 
Continuances also lead to longer periods of presentence confinement for those 
defendants in custody and the concomitant overcrowding and increased expenses of 
local jails. It is therefore recognized that the people, the defendant, and the victims 
and other witnesses have the right to an expeditious disposition, and to that end it 
shall be the duty of all courts and judicial officers and of all counsel, both for the 
prosecution and the defense, to expedite these proceedings to the greatest degree that 
is consistent with the ends of justice. In accordance with this policy, criminal cases 
shall be given precedence over, and set for trial and heard without regard to the 
pendency of, any civil matters or proceedings. In further accordance with this 
policy, death penalty cases in which both the prosecution and the defense have 
informed the court that they are prepared to proceed to trial shall be given 
precedence over, and set for trial and heard without regard to the pendency of, other 
criminal cases and any civil matters or proceedings, unless the court finds in the 
interest of justice that it is not appropriate.

(b) To continue any hearing in a criminal proceeding, including the trial, (1) a 
written notice shall be filed and served on all parties to the proceeding at least two 
court days before the hearing sought to be continued, together with affidavits or 
declarations detailing specific facts showing that a continuance is necessary and (2) 
within two court days of learning that he or she has a conflict in the scheduling of 
any court hearing, including a trial, an attorney shall notify the calendar clerk of 
each court involved, in writing, indicating which hearing was set first. A party shall 
not be deemed to have been served within the meaning of this section until that 
party actually has received a copy of the documents to be served, unless the party, 
after receiving actual notice of the request for continuance, waives the right to have 
the documents served in a timely manner. Regardless of the proponent of the 
motion, the prosecuting attorney shall notify the people's witnesses and the defense 
attorney shall notify the defense's witnesses of the notice of motion, the date of the 
hearing, and the witnesses' right to be heard by the court.

(c) Notwithstanding subdivision (b), a party may make a motion for a continuance 



without complying with the requirements of that subdivision. However, unless the 
moving party shows good cause for the failure to comply with those requirements, 
the court may impose sanctions as provided in Section 1050.5.

(d) When a party makes a motion for a continuance without complying with the 
requirements of subdivision (b), the court shall hold a hearing on whether there is 
good cause for the failure to comply with those requirements. At the conclusion of 
the hearing, the court shall make a finding whether good cause has been shown 
and, if it finds that there is good cause, shall state on the record the facts proved that 
justify its finding. A statement of the finding and a statement of facts proved shall be 
entered in the minutes. If the moving party is unable to show good cause for the 
failure to give notice, the motion for continuance shall not be granted.

(e) Continuances shall be granted only upon a showing of good cause. Neither the 
convenience of the parties nor a stipulation of the parties is in and of itself good 
cause.

(f) At the conclusion of the motion for continuance, the court shall make a finding 
whether good cause has been shown and, if it finds that there is good cause, shall 
state on the record the facts proved that justify its finding. A statement of facts 
proved shall be entered in the minutes.

(g) 

 (1) When deciding whether or not good cause for a continuance has been shown, 
the court shall consider the general convenience and prior commitments of all 
witnesses, including peace officers. Both the general convenience and prior 
commitments of each witness also shall be considered in selecting a continuance 
date if the motion is granted. The facts as to inconvenience or prior commitments 
may be offered by the witness or by a party to the case.

 (2) For purposes of this section, "good cause" includes, but is not limited to, those 
cases involving murder, as defined in subdivision (a) of Section 187, allegations that 
stalking, as defined in Section 646.9, a violation of one or more of the sections 
specified in subdivision (a) of Section 11165.1 or Section 11165.6, or domestic 
violence as defined in Section 13700, or a case being handled in the Career 
Criminal Prosecution Program pursuant to Sections 999b through 999h, or a hate 
crime, as defined in Title 11.6 (commencing with Section 422.6) of Part 1, has 
occurred and the prosecuting attorney assigned to the case has another trial, 
preliminary hearing, or motion to suppress in progress in that court or another 
court. A continuance under this paragraph shall be limited to a maximum of 10 
additional court days.

 (3) Only one continuance per case may be granted to the people under this 
subdivision for cases involving stalking, hate crimes, or cases handled under the 
Career Criminal Prosecution Program. Any continuance granted to the people in a 



case involving stalking or handled under the Career Criminal Prosecution Program 
shall be for the shortest time possible, not to exceed 10 court days.

(h) Upon a showing that the attorney of record at the time of the defendant's first 
appearance in the superior court on an indictment or information is a Member of 
the Legislature of this state and that the Legislature is in session or that a legislative 
interim committee of which the attorney is a duly appointed member is meeting or 
is to meet within the next seven days, the defendant shall be entitled to a reasonable 
continuance not to exceed 30 days.

(i) A continuance shall be granted only for that period of time shown to be necessary 
by the evidence considered at the hearing on the motion. Whenever any 
continuance is granted, the court shall state on the record the facts proved that justify 
the length of the continuance, and those facts shall be entered in the minutes.

(j) Whenever it shall appear that any court may be required, because of the 
condition of its calendar, to dismiss an action pursuant to Section 1382, the court 
must immediately notify the Chair of the Judicial Council.

(k) This section shall not apply when the preliminary examination is set on a date 
less than 10 court days from the date of the defendant's arraignment on the 
complaint, and the prosecution or the defendant moves to continue the preliminary 
examination to a date not more than 10 court days from the date of the defendant's 
arraignment on the complaint.

(l) This section is directory only and does not mandate dismissal of an action by its 
terms.

Cal Pen Code § 1048 (2007)
§ 1048.  Order of disposing of issues on calendar; Precedence of 

certain actions

(a) The issues on the calendar shall be disposed of in the following order, unless for 
good cause the court directs an action to be tried out of its order:

 (1) Prosecutions for felony, when the defendant is in custody.

 (2) Prosecutions for misdemeanor, when the defendant is in custody.

 (3) Prosecutions for felony, when the defendant is on bail.

 (4) Prosecutions for misdemeanor, when the defendant is on bail.

(b) Notwithstanding subdivision (a), all criminal actions in which (1) a minor is 



detained as a material witness or is the victim of the alleged offense, (2) a person 
who was 70 years of age or older at the time of the alleged offense or is a dependent 
adult, as defined in subdivision (d) of Section 368, was a witness to, or is the victim 
of, the alleged offense or (3) any person is a victim of an alleged violation of Section 
261, 262, 264.1, 273a, 273d, 285, 286, 288, 288a, or 289, committed by the use of 
force, violence, or the threat thereof, shall be given precedence over all other 
criminal actions in the order of trial. In those actions, continuations shall be granted 
by the court only after a hearing and determination of the necessity thereof, and in 
any event, the trial shall be commenced within 30 days after arraignment, unless for 
good cause the court shall direct the action to be continued, after a hearing and 
determination of the necessity of the continuance, and states the findings for a 
determination of good cause on the record.

(c) Nothing in this section shall be deemed to provide a statutory right to a trial 
within 30 days.

Cal Code Civ Proc § 44 (2007)
§ 44.  Preference for probate, election, and certain defamation cases

Appeals in probate proceedings, in contested election cases, and in actions for libel 
or slander by a person who holds any elective public office or a candidate for any 
such office alleged to have occurred during the course of an election campaign shall 
be given preference in hearing in the courts of appeal, and in the Supreme Court 
when transferred thereto. All these cases shall be placed on the calendar in the order 
of their date of issue, next after cases in which the people of the state are parties.

Cal Code Civ Proc § 36 (2007)
§ 36.  Motion for preference; Time of trial; Continuance

(a) A party to a civil action who is over the age of 70 years may petition the court 
for a preference, which the court shall grant if the court makes all of the following 
findings:

 (1) The party has a substantial interest in the action as a whole.

 (2) The health of the party is such that a preference is necessary to prevent 
prejudicing the party's interest in the litigation.

(b) A civil action to recover damages for wrongful death or personal injury shall be 
entitled to preference upon the motion of any party to the action who is under the 
age of 14 years unless the court finds that the party does not have a substantial 
interest in the case as a whole. A civil action subject to subdivision (a) shall be given 
preference over a case subject to this subdivision.

(c) Unless the court otherwise orders, notice of a motion for preference shall be 



served with the memorandum to set or the at-issue memorandum by the party 
serving the memorandum, or 10 days after such service by any other party; or 
thereafter during the pendency of the action upon the application of a party who 
reaches the age of 70 years.

(d) In its discretion, the court may also grant a motion for preference served with the 
memorandum to set or the at-issue memorandum and accompanied by clear and 
convincing medical documentation which concludes that one of the parties suffers 
from an illness or condition raising substantial medical doubt of survival of that 
party beyond six months, and which satisfies the court that the interests of justice will 
be served by granting the preference.

(e) Notwithstanding any other provision of law, the court may in its discretion grant 
a motion for preference served with the memorandum to set or the at-issue 
memorandum and accompanied by a showing of cause which satisfies the court 
that the interests of justice will be served by granting this preference.

(f) Upon the granting of such a motion for preference, the clerk shall set the matter 
for trial not more than 120 days from that date and there shall be no continuance 
beyond 120 days from the granting of the motion for preference except for physical 
disability of a party or a party's attorney, or upon a showing of good cause stated in 
the record. Such a continuance shall be for no more than 15 days and no more than 
one continuance for physical disability may be granted to any party.

(g) Upon the granting of a motion for preference pursuant to subdivision (b), a party 
in an action based upon a health provider's alleged professional negligence, as 
defined in Section 364, shall receive a trial date not sooner than six months and not 
later than nine months from the date that the motion is granted.

Cal. Rules of Prof'l Conduct, Rule 5-200 (2008)
Rule 5-200.  Trial Conduct

In presenting a matter to a tribunal, a member:

 (A) Shall employ, for the purpose of maintaining the causes confided to the 
member such means only as are consistent with truth;

 (B) Shall not seek to mislead the judge, judicial officer, or jury by an artifice or false 
statement of fact or law;

 (C) Shall not intentionally misquote to a tribunal the language of a book, statute, or 
decision;

 (D) Shall not, knowing its invalidity, cite as authority a decision that has been 
overruled or a statute that has been repealed or declared unconstitutional; and



 (E) Shall not assert personal knowledge of the facts at issue, except when testifying 
as a witness.

Cal Bus & Prof Code § 6128 (2007)
§ 6128.  Misdemeanors in practice; Deception or corruption

Every attorney is guilty of a misdemeanor who either:

 (a) Is guilty of any deceit or collusion, or consents to any deceit or collusion, with 
intent to deceive the court or any party.

 (b) Willfully delays his client's suit with a view to his own gain.

 (c) Willfully receives any money or allowance for or on account of any money 
which he has not laid out or become answerable for.

Any violation of the provisions of this section is punishable by imprisonment in the 
county jail not exceeding six months, or by a fine not exceeding two thousand five 
hundred dollars ($2,500), or by both.

CALIFORNIA SUPREME COURT  •  Jan. 23, 2008
Justices to Consider Riverside Court Case Overflow Policy

By Jason W. Armstrong
Daily Journal Staff Writer
This article appears on Page 2.

      RIVERSIDE - The state Supreme Court will consider a controversial Riverside 
County Superior Court policy that limits which types of courts officials can tap to help 
handle an overflowing criminal calendar.
      By law, courts can recruit civil judges to hear criminal cases that are on the verge of 
being dismissed when the matters face constitutional speedy-trial time limits. 
      But before tossing several misdemeanor cases that were about to blow statutory 
deadlines, Riverside's supervising criminal court judge last year declined to send them to 
juvenile, family law or probate jurists, saying those venues didn't qualify as civil. 
      District Attorney Rod Pacheco appealed the dismissals, saying Judge Gary Tranbarger, 
the criminal-court supervisor at the time, had a legal duty to divert the cases to judges in 
those courtrooms. 
      A panel of out-of-county judges appointed by the state Judicial Council to hear the issue 
sided with the Riverside court in October. The three Orange County jurists on the panel 
said Tranbarger acted appropriately when he tossed the matters because he had no other 
place to send them. The panel found that "traditional" civil courtrooms were hearing 
criminal cases. 



      In a petition for review, Pacheco asked the Supreme Court to reverse the dismissals and 
"depublish" published appellate rulings upholding Tranbarger's decision. 
      The Supreme Court earlier this month indicated it was reviewing the matter when it 
asked Riverside Public Defender Gary Windom to file an opposition brief to Pacheco's 
petition for review. People v. Appellate Division of the Superior Court, S159289 (Cal., filed Dec. 
21, 2007). 
      Lawyers in Windom's office represented the defendants in the misdemeanors at issue in 
the appeal. 
      The controversy centers on conflicting interpretations of state Penal Code 1050 (a), 
which says criminal cases have higher priority than civil cases. 
      The code says that "criminal cases shall be given precedence over, and set for trial 
without regard for the pendency of, any civil matters or proceedings." 
      Alan Tate, a Riverside deputy district attorney who is handling the appeal, said he's 
pleased the high court agreed to look at the issue. Tate said he hopes the court will clarify 
the code's reach to give courts guidance statewide. 
      "We realized it was important to get a definition of what civil matters mean under this 
Penal Code," he said Friday. "But we believe we were unfairly denied our right to take 
these cases to trial." 
      Windom could not be reached Friday. Administrators in his office have said they 
support the appellate panel's decision. 
      Riverside County Superior Court, which has too few judges to handle cases generated 
by heavy population growth, has the largest criminal-trial backlog in the state. Court 
officials say they have come close to dismissing dozens of cases that are about to exceed 
statutory deadlines. To avert the dismissals, the county's civil and criminal judges have 
heard criminal trials for the past two years.
      By law, misdemeanor cases must go to trial within 45 days of arraignment if the 
defendant is not in custody and within 30 days of arraignment if the defendant is in custody. 
Felony cases must be tried within 60 days of arraignment unless the defendant requests a 
time waiver.
      Last Jan. 26, Tranbarger dismissed two misdemeanor cases involving illegal dumping 
and vandalism charges. Over prosecutors' objections, the judge refused to send 
the cases to probate, juvenile, small claims or family law courtrooms, 
saying such matters weren't considered "civil" by law. 
      Ruling on Pacheco's appeal, a three-judge panel of Orange County Judges Charles 
Margines, Robert J. Moss and Ronald L. Bauer sided with Tranbarger. The Judicial 
Council appointed the Orange County judges to hear the case because Riverside's Superior 
Court appellate division had a conflict. Tranbarger's dismissals, the panel said in the 
opinion, were "based on ... findings that traditional civil courtrooms were already 
exclusively devoted to criminal trials, [and] the work done by the family, probate, traffic, 
small claims and juvenile courts was of great importance to the community." 
      In his petition to the Supreme Court, Pacheco said Tranbarger and the panel didn't 
weigh the legal issue correctly. 
      The two misdemeanor dismissals were among 11 cases the court tossed last year 
because courtrooms were too crowded. In October, Judge Helios Hernandez, who 
succeeded Tranbarger as supervising criminal jurist of the county's western section, 
dismissed eight felony cases and a misdemeanor because they had passed the legal limit to 



be heard. 
      Prosecutors immediately refiled all but one of the felony cases, with deputies choosing to 
pursue an existing parole violation in the remaining matter. 
      Prosecutors can refile dismissed misdemeanors only if they win on appeal. 
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