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Most people called to serve on grand or petit juries regularly use the internet to transact business, conduct research and 
carry out daily activities. And social media have become lifelines to networking with friends, families and co-workers. 
Unfortunately, a growing number of potential jurors have fallen prey to the lure of Tweeting or doing a Google search about 
the cases before them. This wrinkle in due process has challenged the courts and counsel to find new ways of uncovering 
online misconduct and preventing it in the future. 

Today, anyone with a wireless connection can instantly expand their intelligence about any person, place or subject. 
Indeed, the privatization of the Gutenberg revolution, through the dissemination of portable printing press technologies, has 
transformed cloistered jurors into adventuring Google detectives and Facebook informants. And escalating social media 
usage is at the forefront of this revolution. 

Social media and connectivity are the moving forces behind the union of actor and audience. Jurors have a ringside seat to 
the legal drama unfolding in the courtroom, and the means to become citizen journalists and investigators, and even 
performers.[FOOTNOTE 1]  While it has always been true that jurors could create problems by speaking about their 
deliberations too soon, researching information on a case, or introducing expertise from outside, it is the novel ease of 
online access and ability to publish that are the game changers. 

Meanwhile, jury instructions and courthouse policies on technology access are struggling to corral the virtual instincts of 
citizens called up to serve. 

JURORS BEHAVING BADLY  

Virtual broadcasting and web surfing by jurors has created a peculiar social geometry that can afflict the trial process. 

These behaviors can be broken down into four principal areas: (1) publishing information about a trial via Twitter or 
Facebook; (2) uncovering outside facts about the case or researching legal principles by using the internet or visiting virtual 
crime scenes; (3) contacting or "friending" parties, witnesses, lawyers or judges through social media; and (4) premature 
deliberation, e.g., via texting or e-mail, or broadcasting internal decision making.[FOOTNOTE 2]  

The trial seen by the judge and lawyers, carefully following the rules of procedure, is completely different from the one seen 
by jurors sitting in a cyber-perch. Cabining jurors against outside influences limits their knowledge of the case to the 
boundaries of the courtroom. But the virtual behaviors of jurors can trump safeguards and judicial rulings. The questions 
are how to uncover these abuses and to bank the flow of information through porous courthouse walls? 

Some suggested approaches have included jury charges that admonish and explain the reasons for social media 
embargoes; juror pledges; social media background checks; tailoring voir dire to unearth gaps in electronic gag orders; self 
policing by jurors; and post-verdict interviews.[FOOTNOTE 3]  The newest move is to investigate social media itself. 

Attorneys have started relying on Internet and social media research to conduct background checks into panelists during 
voir, and some state courts have recognized the value and necessity of such preliminary screening.[FOOTNOTE 4]  So it is 
a small logical step to apply these techniques to ferret out or follow-up on allegations of juror misconduct later on. 

Based on a juror's online comments, a defendant's attorney in a Tampa, Fla., rape trial believed that the jury forewoman 
learned about the accused's recent prior conviction for a similar crime. The defense lawyer then asked the judge to so order 
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a subpoena for the foreperson's Facebook profile.[FOOTNOTE 5]  

The goal was to discover: "[W]hat Richter [forewoman] posted on her Facebook page, what her 'friends' may have said 
about the case and what messages she posted on other pages." To assure that both sides had received a fair trial, the 
judge approved the request. 

In the aftermath of a California gang trial, the defense attorneys suspected a juror might have been influenced by online 
friends or potentially biased against their client.[FOOTNOTE 6]  The proof could only be found in postings from his social 
media profile. Thus, the solution was to subpoena Facebook. 

Initially, Facebook resisted by seeking to quash the subpoena under the Stored Communications Act (SCA), 18 U.S.C. 
§§2701 to 2712. The attorneys seeking discovery argued that the SCA was an unconstitutional infringement of the right to 
present a defense. Eventually, Facebook chose to shift the burden to the user leaving him to decide whether to release the 
information stored on their site. 

The Superior Court judge ordered the juror to give Facebook permission [see 18 U.S.C. §2702(b)] to disclose postings 
made during the trial. Otherwise, he would be held in contempt. In response the former jury foreman filed a federal lawsuit 
against the judge, Facebook and the defendants claiming that forced disclosure under threat of contempt violated his right 
to privacy and his right against self-incrimination regarding statements he made during the post-verdict juror misconduct 
hearing.[FOOTNOTE 7]  

Meanwhile, the California Supreme Court granted his request to stay enforcement of the trial judge's decision until the 
federal complaint could be decided.[FOOTNOTE 8] 

The state court's next actions might include a determination as to whether individuals have a privacy right in their social 
networking profiles. Such a right might be founded on decisions recognizing user standing to challenge subpoenas to third-
party providers.[FOOTNOTE 9] 

Some legislation or definitive precedent will be needed to manage the recursive discovery triangle framed by a defendant 
vindicating her right to a fair trial, a juror protecting his right to privacy under the First and Fifth amendments, and a social 
media provider's interest in avoiding liability for disclosure of user content.[FOOTNOTE 10]  

CONTROLLING THE UNCONTROLLABLE  

The remedies for problematic jury online behavior and the implications for voir dire are straining the limits of experience and 
technology. Perhaps it is unrealistic or impractical to plug the leaky sieve created by unfettered avenues of social media, 
e.g., seizing cell phones, jamming Wi-Fi in the courthouse,[FOOTNOTE 11]  or punishing jurors. Nonetheless, the seeds for 
a possible technological solution might exist within a kind of courthouse social media, i.e., a virtual private network (VPN) 
for the jury. 

The ultimate goal is to narrow the bandwidth of trial information available to jurors within due process limits and maintain 
the boundaries of the courtroom. Instructed by the lessons of such information management projects as the National Ejuror 
Program, Courtroom 21, and Order in the Court 2.0, it might be worth exploring the benefits of instituting a safe digital 
haven that would satisfy the juror's need to go online but filtered through a judicially sanctioned social media channel. 

Judges have already begun to fashion original solutions in areas of trial practice touched by social media. For example, in 
Barnes v. CUS Nashville, No. 3:09-cv-00764 at 2 (M.D. Tenn. June 3, 2010), the magistrate judge offered a new approach 
to resolve a protracted discovery dispute over Facebook photos belonging to the plaintiff and other witnesses: 

In order to try to expedite further discovery regarding the photographs, their captions, and comments, the Magistrate Judge 
is willing to create a Facebook account. If Julie Knudsen and Michael Vann [witnesses] will accept the Magistrate Judge as 
a 'friend' on Facebook for the sole purpose of reviewing photographs and related comments in camera, he will promptly 
review and disseminate any relevant information to the parties. The Magistrate Judge will then close this Facebook 
account. 

Just as courts are addressing juror comprehension issues through plain language instructions, a similar effort needs to take 
into consideration the digital learning styles of Information Age citizens. Within the sanctuary of a private network, the jurors 
could give in to their curiosity and the need to go online while staying inside the precincts of the courthouse. And they would 
only have access to the information approved by the judge and within constitutional limits. 
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The virtual network, like courtroom presentation technology, could provide jurors with approved and judicially monitored 
access to information about a trial. It might also improve the chances of curbing juror online broadcasts, communications, 
research and premature deliberations. And the courtroom could be virtually extended to a demarcation line barring 
inappropriate social media access. 

At the same time, it would lay a foundation for electronic gag orders that simultaneously stifle jury publishing and insulate 
them from private op-ed writers who might comment on a case online or via social media. These outside influences can be 
insidious since not only jurors but parties and witnesses can see them: 

Headlines from across the nation reflect the difficulties microblogging attorneys, jurors, journalists and judges have created 
for courts. When abused or improperly managed, the technology has the potential to taint witnesses, disseminate 
inappropriate or potentially threatening photos, produce appellate issues, or provide an inappropriate communication thread 
for jurors, parties and observers.[FOOTNOTE 12]  

Still, the key to any solution will have to take into account adaptive information behavior.[FOOTNOTE 13]  In his analysis of 
how British courts ought to respond to online juror misconduct, Nicola Haralambous of University of Hertfordshire School of 
Law observed: 

"The way in which people absorb information has changed and the traditional criminal trial must change in order to 
accommodate changes in modern society. Aiding the comprehension of jurors will have the effect of limiting their need to 
conduct research online in order to clarify matters about which they are confused, thus minimizing any exposure to 
potentially prejudicial extraneous information.[FOOTNOTE 14]  

WHITHER DUE PROCESS 

On the other hand, such a foray into new technologies might tread on the defendant's due process rights. 

In a Washington state murder trial, the court advised both the prosecution and the defense that it would not be necessary to 
attend the first day of jury selection, since the panel would only be asked to fill out questionnaires and take the oath. After 
reviewing the answers to the questionnaires, the judge sent an e-mail to both counsel suggesting removal of 10 selectees 
from the candidate pool for one of two reasons: hardship or disclosure that a parent had been murdered. 

Defense counsel agreed to release all 10, while the prosecution consented to the hardship cases only -- he wanted to keep 
the others. Accordingly, the judge discharged seven jurors. The defendant was in custody and not privy to these e-mail 
discussions. 

On appeal, the defense in State v. Irby, No. 82665-0 (Sup. Ct. Wash. Jan. 27, 2011), successfully argued that removing 
potential jurors in the absence of the accused violated his due process rights under the federal and state constitutions: 

In our judgment, the e-mail exchange was a portion of the jury selection process. We say that because this novel 
proceeding did not simply address the general qualifications of 10 potential jurors, but instead tested their fitness to serve 
as jurors in this particular case. 

The e-mails went beyond ministerial action. The jurors being discussed had been sworn in, answered questionnaires, and 
were the subject of an evaluative process, i.e., decision-making that involved their qualifications to serve. Once the judge 
and attorneys started to assess the panelists fitness based on the answers to questions, they had engaged in substantive 
jury selection, at which the defendant was entitled to be present. 

The relationship between technological advancement and due process needs to be viewed circumspectly to prevent the 
former from overwhelming the latter. 

CONCLUSION 

Jurors can travel the information autobahn virtually unfettered. The seemingly uncontrollable environment created by social 
media and smart technology increases the likelihood of mistrials in less than 140 characters. In essence, observing has 
become synonymous with reporting and the modern jury represents 12 channels of tweets, posts and Web searches. 

The information relied on to build cases is increasingly found in the public domain. Online dockets, inmate lookups, 
innumerable news sites and social media are open to everyone, including potential jurors. Imagine how much information a 
person might learn about a defendant or a cause of action before they show up for voir dire by searching the Internet or 
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networking. Or what might they disclose about a trial through these same channels once selected? 

Controlling the information flow requires a solution that meets the psychological needs of jurors, satisfies the learning styles 
of the Information Age, and preserves the sanctity of due process for litigants. Surely, the answer will have to be as 
innovative as the technology that created the problem. 

Ken Strutin is director of legal information services at the New York State Defenders Association. 
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