
Team 5 

“If the truth be told it probably isn’t” 

Issues in hiring and using and expert witness 

 

 

AUTHORITIES 

On Hiring the “Right” Witness 

An attorney cannot make an expert witness’s compensation contingent on the content 

of the witness’s testimony or the outcome of the case.1 

An attorney should not attempt to influence the formation of an expert witness’s opinion, 

but should explain that the expert is meant to be an impartial witness to aid the triers of 

fact.2 In addition, an attorney cannot rely on an expert report that they know is false. In 

In re Silica Products Liability Litigation3, the Mississippi courts saw the number of 

diagnoses of silicosis increase from 40 to 10,642. 9,000 of the diagnoses were rendered 

                                                           
1 Cal. Rules Prof. Conduct, Rule 5-310. 
2 ABA Standard for Criminal Justice 4-4.4. 
3 In re Silica Products Liability Litigation (S.D. Tex. 2005) 398 F. Supp. 2d 563. 



by 12 doctors, who never treated any of the patients. The court found that when the 

attorneys relied on these diagnoses, they were filing false claims. 

Shade of gray: The use of experts known to falsify evidence 

In Buckley v. Fitsimmons,4 three defendants were charged with a high publicized Illinois 

murder, in which the critical piece of evidence was a boot print left when the killer kicked 

in the door of the victim’s home. Experts from the county and state crime labs were 

unable to match the boot print to Buckley’s boot. 5 However, the prosecutors shopped 

for a positive identification from a controversial expert, Dr. Louise Robbins.6 The jury 

who heard Buckley’s trial was hung; his codefendants were convicted, only to be freed 

later due to DNA analysis. A detective and an appellate prosecutor resigned in protest 

of the case and the use of the expert’s testimony. Not only did the prosecutors seek and 

another expert when they did not get the results they wanted, the turned to an expert 

known as the “Cinderella” expert. The district attorneys were later tried for their actions 

while prosecuting Buckley and his codefendants, but were acquitted.7 

Joyce Gilchrist was a forensic chemist in the Oklahoma City Police Department. She 

was found to have inexcusably delayed sending her report and an evidence sample to a 

defense expert,8 omitting critical information from her report,9 testifying beyond the state 

of the art,10 and violating discovery orders.11 Professor James E. Starrs criticized her 

work in a forensic science journal, stating that she put aside the truth of science and her 

professional conscience to act as an advocate due to “her missionary zeal to promote 

the cause of the prosecution.”12 

Should attorneys be avoiding experts that have a recommendation of being 

questionable, even if the expert’s testimony supports the case? Alternatively, when an 

attorney does not have a choice regarding the expert that will be a witness in their case, 

what should they do? 

Oral reports 

                                                           
4 505 U.S. 259 (1993). 
5 Id. At 262. 
6 Id. At 272. 
7 Paul C. Giannelli and Kevin C. McMunigal, Prosecutors, Ethics and Expert Witnesses, 
76 Fordham L. Rev. 1493 (2007). 
8 McCarty v. State (Okla. Crim. App. 1988) 765 P.2d 1215, 1219. 
9 Id.  
10 McCarty v. States, supra, 765 P.2d at 1219. 
11 Pierce v. Slate (Okla. Crim. App. 1989) 786 P.2d 562. 
12 James E. Starrs, The Forensic Scientist and the Open Mind, 31 J. Forensic Sci. Soc'y 
111, 132-33 (1991). 



A lawyer should not become a witness in their own case.13 However, if a lawyer accepts 

an oral report from an expert witness, and that witness contradicts his previous oral 

report on the stand, the lawyer must then decide whether to use their own testimony to 

impeach the witness. 

Additionally, criminal lawyers are required to discover oral statements that were made 

directly to them to opposing counsel; oral witness statements must be discovered 

pursuant to Penal Code sections 1054.1 and 1054.3.14  

Confidentiality 

Information revealed to an expert who is only consulting on the case and will not be 

testifying is generally not discoverable.15 In contrast, information given to an expert 

witness who will be testifying is generally discoverable.16 In federal court, this includes 

information that would generally be protected as work product.17 In the same way, an 

attorney can waive attorney-client privilege by sharing attorney-client communications 

with a testifying expert.18 

Sharing attorney-client communications with a consulting expert could potentially waive 

the privilege. In United States v. Kovel (2d Cir. 1961) 296 F.2d 918, the court found that 

the attorney-client privilege is not waived when the expert is necessary or highly useful 

for an attorney to understand the communication.19 Essentially, the expert should be 

acting as some kind of translator.20 In Kovel, the court found that the privilege was nto 

waived when the attorney when the attorney showed client information to a former 

Internal Revenue Service agent and account because “accounting concepts are a 

foreign language to some lawyers,” and thus a lawyer may retain an outside expert on 

accounting or tax concepts to “interpret” the “client’s story.”21 If the expert’s assistance 

is not necessary or highly useful, the attorney-client privilege will be waived.22 

                                                           
13 Cal. Rules Prof. Conduct, Rule 5-210. Lawyer cannot function as an advocate and a 
witness before the a jury, unless his testimony is uncontested, related to the nature and 
value of the legal services provided, or the lawyer has a clients informed, written 
consent. 
14 Roland v. Superior Court (2004) 124 Cal.App.4th 154. 
15 Michael Downey, Ethical Issues Associated With Expert Witnesses, 
http://www.imakenews.com/ethics/e_article001006655.cfm?x=bcfjrsj,b11,w  
16 Id. 
17 Id. 
18 Id. 
19 United States v. Kovel (2d Cir. 1961) 296 F.2d 918. 
20 Michael Downey, supra, note 15. 
21 Michael Downey, supra, note 15, quoting United States v. Kovel, supra, note 9. 
22 United States v. ChevronTexaco Corp. (N.D. Cal. 2002) 241 F.Supp.2d 1065. 

http://www.imakenews.com/ethics/e_article001006655.cfm?x=bcfjrsj,b11,w


Conflicts of Interest 

While courts are hesitant to disqualify experts, a court will disqualify an expert when 

there is a conflict of interest, i.e., the expert has a party’s confidential information that is 

relevant to the matter, and the expert intended to use that information against that 

party.23 An expert could be disqualified if they switch sides. In this situation, the court 

will consider two factors: whether it is objectively reasonable for the party seeking 

disqualification to believe a confidential relationship existed between the party and the 

expert; and whether the party seeking the disqualification disclosed confidential 

information to the expert.24 The court must answer both of these questions in the 

affirmative for the expert to be disqualified.  

To determine whether a confidential relationship existed, courts will consider the 

following factors: whether there was a longstanding series of interactions which created 

a basic understand of the retaining party’s operations and decision-making process; 

whether the parties entered into a confidentially agreement; the reason the expert was 

retained; the number of meetings between the attorney and the expert; whether 

documents or work product were supplied to the expert; whether the retaining party paid 

a fee; and whether the expert was asked to agree not to discuss the case with the 

opposing parties.25 

To determine whether the expert received confidential information, the court will look for 

evidence that meetings and communications with an expert were considered 

confidential.26 Examples of evidence include an attorney’s notes stating that 

confidentiality was requested, a letter confirming that a meeting was confidential, or 

even a stamp marking documents provided to the expert as confidential.27 

An expert can also be disqualified if they are affiliated with an expert for the other side. 

The court will ask whether there is evidence that substantive information about the case 

was exchanged between the two experts.28 If no leak has occurred, the expert will not 

be disqualified. 

 

                                                           
23 Michael Downey, supra, note 15. 
24 Paul v. Rawlings Sporting Goods Co. (S.D. Ohio 1988) 123 F.R.D. 271. See also, 
Wang Laboratories, Inc. v. Toshiba Corp., 762 F. Supp. 1246, 1248 (E.D. Va. 1991). 
25 Michael Downey, supra, note 15, quoting United States v. Kovel, supra, note 9. 
26 Michael Downey, supra, note 15. 
27 Michael Downey, supra, note 15. 
28 Commerce Industrial Insurance Co. v. E.I. DuPint de Nemours & Co. (In re Maldon 
Mills Indus., Inc.) (D. Mass. 2002) 275 B.R. 670, 673. 



The following is an article taken from the California Lawyer April 2011 and was 

available for a 1 hour MCLE credit. 

It sets forth the legal framework and demonstrates the ethical issues that arise when 

using an expert witness. 

Effective and Ethical Use of Expert Testimony 

By WENDY L. PATRICK 

Various ethical issues surround the use of expert witness testimony, from initial 

interview to trial preparation, to presentation of testimony. There are ethical issues 

involved in all stages of selecting and using your own expert, as well as the bounds of 

permissible cross-examination. California lawyers are bound by the California Rules of 

Professional Conduct, and may be subject to State Bar discipline for violating a 

California Rule of Professional Conduct. (RPC 1-100(A)). 

Expert witnesses who are used on a regular basis have yielded reams of transcripts of 

trial testimony for the industrious lawyer to review. Many experts by virtue of their 

credentials and experience are also widely published in their particular field. Reviewing 

such information is a great way to gauge the appropriateness of a particular expert 

witness for your case. But there is no substitute for watching an expert testify in court, if 

you have the chance. Watching experts testify in other cases will allow you to observe 

their communication style, note the jury’s reaction to their testimony, and give you an 

idea of whether or not they are prone to stretching the bounds of their testimony, which 

can be a serious ethical dilemma to encounter in the middle of trial. While procuring a 

famous name as an expert in your trial seems alluring, taking the time to locate an 

honest and reliable expert witness will save you valuable time in the long run. 

Preparing an Expert Witness For Trial 

Preparation of witness testimony is usually a crucial part of getting ready for trial. There 

are different ethical standards that relate to witness preparation, depending on whether 

the witness is a lay witness, an expert, or a member of law enforcement. You should be 

familiar with all of the ethical rules governing witness testimony, particularly if you are 

using a lay “expert” opinion in your case. 

California Rule of Professional Conduct 5-310 Prohibited Contact With Witnesses 

This Rule states in pertinent part that a member shall not: “(B) Directly or indirectly pay, 

offer to pay, or acquiesce in the payment of compensation to a witness contingent upon 

the content of the witness’s testimony or the outcome of the case.” The Rule goes on to 

state that “Except where prohibited by law, a member may advance, guarantee, or 

acquiesce in the payment of: 



(1) Expenses reasonably incurred by a witness in attending or testifying. 

(2) Reasonable compensation to a witness for loss of time in attending or testifying. 

(3) A reasonable fee for the professional services of an expert witness.” 

Lawyers Should Not Become a Witness in Their Own Case 

The best way to interview most witnesses is with an investigator present. This third 

person can testify at trial if the witness needs to be impeached. Unfortunately, however, 

lawyers do not always have an investigator present when a witness decides to talk. 

They often call on the phone and start talking before a formal interview can be set up. If 

the witness's trial testimony is inconsistent with the statement they have given the 

witness informally, the lawyer is faced with the dilemma of whether or not to testify as a 

witness in their own trial. It also raises questions about their ability to remain as the trial 

lawyer on the case. 

California Rule of Professional Conduct 5-210, Member as Witness states in pertinent 

part that a lawyer shall not function as an advocate in front of a jury where he or she will 

also act as a witness unless the testimony they are going to give relates to a matter that 

is uncontested, relates to the “nature and value of legal services” the lawyer performed 

in the case, or the lawyer has valid “informed, written” client consent. If the lawyer 

represents “the People” or the government, consent shall be “obtained from the head of 

the office or a designee of the head of the office by which the member is employed and 

shall be consistent with principles of recusal.” 

The Discussion section to Rule 5-210 notes that this Rule is not intended to apply when 

a lawyer in the same law firm is intending to be a witness. While Rule 1-100 notes that 

the Discussion sections of the California Rules of Professional Conduct do not 

themselves constitute an independent basis for the State Bar to discipline lawyers, they 

provide guidance to practitioners to assist them in interpreting and applying the rules. 

ABA Model Rules 

As a practical matter, although they are not binding in California, practitioners often find 

the ABA Model Rules helpful for ethical guidance. California Rule 1-100 specifically 

provides that California lawyers may consider standards, rules, and opinions from other 

bar associations and jurisdictions. In addition, case law states that while an ABA formal 

opinion “does not establish an obligatory standard of conduct imposed on California 

lawyers,” the ABA Model Rules may be considered as a “collateral source” where there 

is no direct ethical authority in California.[1] 

ABA Model Rule 3.7, Lawyer as Witness is different from the Rule in California because 

it does not contain the requirement that a lawyer’s testimony be in front of a jury. Rule 



3.7 states that a lawyer shall not act as a trial advocate in a case where he or she is 

likely to be a “necessary witness” unless his or her testimony will relate to an issue that 

is uncontested, or relates to the “nature and value of legal services rendered in the 

case,” or where the lawyer’s disqualification would result on a “substantial hardship” for 

his or her client. 

Paragraph (b) states that “A lawyer may act as advocate in a trial in which another 

lawyer in the lawyer’s firm is likely to be called as a witness unless precluded from doing 

so by Rule 1.7 or Rule 1.9. [1] 

The use of expert witness testimony may also implicate ABA Model Rule 3.4 – Fairness 

to Opposing Party and Counsel. This Rule states in pertinent part that: “A lawyer shall 

not: (a) unlawfully obstruct another party’s access to evidence or unlawfully alter, 

destroy or conceal a document or other material having potential evidentiary value. A 

lawyer shall not counsel or assist another person to do any such act,” or “(b) falsify 

evidence, counsel or assist a witness to testify falsely, or offer an inducement to a 

witness that is prohibited by law.” 

Because cross examination of expert witnesses is subject to many of the same rules as 

cross examination of other witnesses, lawyers should be familiar with the language of 

ABA Model Rule 4.4 – Respect for Rights of Third Persons. This Rule states in 

subsection (a) that: “In representing a client, a lawyer shall not use means that have no 

substantial purpose other than to embarrass, delay, or burden a third person, or use 

methods of obtaining evidence that violate the legal rights of such a person.” 

With this and similar state rules in mind, any type of harassment, threat, intimidation or 

confrontation, in or out of court, should be brought to the court’s attention as soon as 

possible, along with a request that the court intervene. Even a slight delay could leave 

you with little to do on the first day of trial but ask the court for a continuance while you 

try to locate your witness. 

In addition to the ABA Model Rules, lawyers can look for guidance to the ABA 

Standards for Criminal Justice. ABA Standard for Criminal Justice 4-4.4: Relations With 

Expert Witnesses states in paragraph (a) that defense attorneys who retain an expert 

witness should “respect the independence of the expert” and not attempt to influence 

the formation of the opinion the expert has been retained to give on a subject. The 

standard goes on to say that the defense attorney should explain to the expert witness 

his or her role as an impartial witness to aid the triers of fact. It also states that the 

defense attorney should explain to the expert witness “the manner in which the 

examination of witnesses is conducted. Regarding expert witness fees, Standard 4-4.4 

states in paragraph (b) that the defense attorney shall not compensate an expert 

witness with an “excessive fee” for the purpose of influencing the testimony of an expert 



witness, or base the expert’s fee on the outcome of the case, or on the testimony an 

expert will give. 

Oral Statements of Expert Witnesses 

Criminal lawyers are aware of the duty in their respective states to turn over expert 

witness reports. But what about oral statements? Are lawyers required to report these 

as well? California has answered this question in the affirmative. In Roland v. Superior 

Court (2004) 124 Cal.App.4th 154, the court examined the requirements of California 

criminal discovery statutes Penal Code sections 1054.1 (prosecution to defense) and 

Penal Code Section 1054.3 (defense to prosecution), and the issue of what exactly 

constitutes a witness “statement” or “report.” The court held that even oral witness 

statements must be disclosed. 

In Roland, the defense attorney advised court and counsel that he intended to call 

seven new witnesses at trial; the court ordered him to provide the prosecution with all 

witness statements, both written and oral. (Id. at 161.) The court gave defense counsel 

the option of providing this information to the prosecutor by giving him written reports of 

their statements, or simply by calling him and providing the information in summary form 

over the phone. (Id.) Defendant Roland argued that PC 1054.3 did not include the 

obligation to disclose unrecorded oral witness statements. (Id.) 

The Roland court began its analysis of PC 1054.3 by noting that the plain meaning of 

the language of PC 1054.3 included written witness statements, video or tape-recorded 

oral statements, and also the “raw written notes” of a defense investigator’s interview of 

a witness. (Id. at 162-63 [citing Thompson v. Superior Court (1997) 53 Cal.App.4th 480, 

486].) The court proceeded to conclude through examining the plain meaning and 

purpose of PC 1054.3 that the statute’s disclosure requirement includes oral witness 

statements that are orally communicated to defense counsel by third parties, such as an 

investigator. (Id. at 164-65.) This conclusion stemmed in part from the court’s careful 

examination of the statutory language. The court noted that “[t]he statute’s use of the 

word ‘or’ rather than ‘and,’ as well as its use of a comma to separate ‘statements’ from 

‘reports of the statements,’ indicates that the words ‘written or recorded’ modify 

‘statements,’ not ‘reports of the statements.’” (Id. at 163.) The court also noted that PC 

1054.3 used the language “of those persons” two times, which was likely designed to 

separate the two categories. (Id. at 164.) The rationale and two-way street nature of the 

conclusion was further explained, “[i]nterpreting section 1054.3 and concomitantly 

section 1054.1 to include witnesses’ oral statements contained in oral reports to counsel 

will help ensure that both parties receive the maximum possible amount of information 

with which to prepare their cases, which in turn facilitates the ascertainment of the truth 

at trial.” (Id. at 165.) Recognizing that there is no duty for defense counsel to acquire 

written witness statements, (Id. [citing In re Littlefield (1993) 5 Cal.4th 122, 136]), the 



court explained that counsel cannot avoid the duty to disclose relevant witness 

statements by simply failing to write down the information. (Id.) 

The court then concluded that oral statements made directly to defense counsel must 

be disclosed. (Id. at 166.) The court reasoned that “excluding such statements from the 

disclosure requirement of section 1054.3--and concomitantly section 1054.1--would 

undermine the voters’ intent because it would permit defense attorneys and prosecutors 

to avoid disclosing relevant information by simply conducting their own interviews of 

critical witnesses, instead of using investigators to perform this task, and by not writing 

down or recording any of those witnesses’ statements.” (Id. at 167.) 

The Use of Sensitive Evidence and Privacy Issues 

Many cases involving the use of expert witnesses also involve the use of medical or 

psychiatric records of parties or witnesses about which the experts will be testifying. 

Such cases often involve the use of such records and experts by both sides, and such 

“dueling” expert testimony results in both the prosecution and the defense team being in 

possession of all of the pertinent records from both sides. When done according to 

procedure, this practice should not cause any problems for the lawyers who 

subpoenaed and used the information. If done incorrectly, however, the lawyers could 

be left vulnerable to a claim of invasion of privacy. 

Lawyers must be careful to refrain from improper use or dissemination of sensitive case 

material outside of the courtroom or the privacy of their office. Discussion of the case 

with your expert witness should likewise be done in a manner that will not improperly 

disseminate the information beyond those who are a necessary part of the legal team. 

In Susan S. v. Israels (1997) 55 Cal.App.4th 1290, a defense attorney accidentally 

received a sexual battery victim’s mental health records and knowing their confidential 

nature, read them, gave them to a psychiatrist used by the defense and used them in 

cross-examining the victim who thereby suffered severe emotional distress. (Id. at 

1294.) The court outlined the elements of an invasion of privacy claim under Cal. 

Constitution art. I, section 1: “1) a legally protected privacy interest, 2) a reasonable 

expectation of privacy in the circumstances, and 3) conduct by the defendant 

constituting a serious invasion of privacy.” (Id. [citing Hill v. National Collegiate Athletic 

Assn. (1994) 7 Cal.4th 1, 39-40].) The Susan S. court held that the victim had a 

constitutional invasion of privacy action against the criminal defense attorney. 

Conclusion 

In the contemporary world of jury trial, cases continue to rely heavily on the testimony of 

expert witnesses. A working knowledge of the case law and ethical rules governing the 



use of expert testimony is thus essential to ensure that your case is tried effectively, as 

well as ethically. 

*This article does not constitute legal advice.  Please shepardize all case law before 

using. 

• Wendy L. Patrick is a San Diego County Deputy District Attorney in the Sex Crimes 

and Stalking Division. She has been a Chair of the San Diego County Bar Association 

Legal Ethics Committee for more than five years and is Vice Chair of the California 

State Bar Committee on Professional Responsibility and Conduct (COPRAC).  

 

The Trouble With Expert Witnesses 

Communications with experts who are not retained may be protected by work product 

doctrine or disqualification 

By Ellen R. Peck 

Twins Larry and Lana Lawclerk peeked into California Joan’s office early one morning. 

Cali greeted the twins enthusiastically. Since their admission to the bar and their 

employment as litigation department associates, they had worked very hard.  

 “We’ve been assigned responsibilities to obtain expert witnesses on a number of 

cases,” reported Larry. 

 “Unfortunately, law school does not teach you what kinds of contacts with expert 

witnesses are ethical . . .” Lana chewed her lower lip and then blurted out, “We think 

we’re in trouble already, Cali!” 

 “Tell me all and let’s see if we can noodle out some solutions together,” Cali said 

soothingly. 

Larry started to tell Cali the background: “The firm represents Swell Hotels Inc., which 

has sued its biggest rival, the Posh Hotel Group, for engaging in various business torts, 

including that Posh stole Swell’s employees. Posh is represented by Dewey Cheathem 

& Howe (DCH). 

About three months ago, we met with accountants Smith and Jones from Big 

Accounting Firm to discuss their possible retention to serve as Swell’s expert witnesses 

concerning damages for our upcoming trial. At our one-hour meeting, we discussed 

Swell’s action against Posh but did not give them an engagement letter, retainer or 

compensation. 



Based upon cost considerations, Swell decided to retain Not-So-Big Accountants and 

we then informed Big that it was not retained. (See Shadow Traffic Network et al., v. 

Superior Ct. (Metro Traffic Control Inc.) (1994) 24 Cal.App.4th 1067, 1071-72, 29 

Cal.Rptr.2d 693) 

“But yesterday,” Lana said, “we received the expert designation from Posh’s attorneys, 

DCH, designating Smith and Jones, the same two accountants we spoke to, as Posh’s 

experts on damages. What should we do?” 

“I am assuming that your hour conversation with Smith and Jones involved confidential 

information communicated by the client that was disclosed to the experts because 

disclosure was reasonably necessary to further representation of the client’s interests,” 

Cali said. “If you can develop evidence demonstrating that confidential information was 

imparted to Smith and Jones, your consultation with these experts would have been 

within the ambit of the attorney-client privilege.” 

“But I thought all communications with experts were non-privileged,” Larry said. 

“No,” Cali responded. “Only after designation of the expert does the transmitted 

information cease to be confidential. The decision to use the expert as a witness 

manifests the client’s consent to disclosure of the information. (Shadow, supra, 24 

Cal.App.4th at p. 1067, 1078-1079.) 

“Your communications with the experts are also protected by the work product doctrine 

(CCP, §2018), which protects confidential communications even if those 

communications did not result in retention of the potential expert, provided that if you 

assert the privilege, you had a reasonable expectation of the communications’ 

confidentiality. (Shadow, supra, 24 Cal.App.4th at p. 1080, 29 Cal.Rptr.2d 693.) The 

work product doctrine also protects communications with retained experts that counsel 

does not designate or decides not to call as witnesses (Armenta v. Superior Ct. (James 

Jones Company) (2002) 101 Cal.App.4th 525, 534, 124 Cal.Rptr.2d 273), as well as 

reports prepared by an expert as a consultant unless and until the expert is designated 

as a witness.” (Shadow, supra, 24 Cal.App.4th at pp. 1067, 1079.) 

“Yikes, you mean we have caused a breach of confidential information?” Lana queried, 

turning pale. 

“No,” Cali reassured them. “If the information you imparted was confidential, you may be 

able to protect the use of the information through disqualification of DCH. 

Disqualification is warranted where an attorney contacts an expert that the attorney 

knows has previously consulted with (but was not retained by) the opposing party if 

confidential information was disclosed to the expert. (Shadow, supra, 24 Cal.App.4th at 

pp. 1087-1088, 29 Cal.App.2d at p. 705.) 



“In County of Los Angeles v. Superior Court (Hernandez) (1990) 222 Cal.App.3d 647, 

271 Cal.Rptr. 698, a defendant had designated Dr. Verity as an expert witness; then 

withdrew the expert designation and retained Dr. Verity as a consultant. Plaintiff’s 

counsel then contacted Dr. Verity, discussed the case, including a report he had 

previously prepared for the defense, and retained Dr. Verity to testify as plaintiff’s 

expert. The court held that a party may, for tactical reasons, withdraw a previously 

designated expert witness, not yet deposed, and if that expert continues his or her 

relationship with the party as a consultant, the opposing party is barred from 

communicating with the expert and from retaining him or her as the opposing party’s 

expert. The plaintiff’s counsel was disqualified, since the court reasoned that the 

plaintiff’s attorney could not separate knowledge he learned through the prohibited 

contact from appropriate information.” (Hernandez, supra, 222 Cal.App. 3d at 658, 271 

Cal.Rptr. at 705.) 

“How do we measure whether DCH should be disqualified in this case?” asked Larry. 

“Shadow, supra, 24 Cal.App.4th at 1083-1088 establishes a three-part test to evaluate 

whether disqualification of counsel is warranted for improper contacts with non-testifying 

consulting experts, whether retained or not: 

“Did a party, through its attorneys, engage in a confidential communication with the 

consulting expert materially related to the proceedings before the court, with the 

expectation that such communications would remain confidential?  

“If so, a rebuttable presumption then arises that the information has been used or 

disclosed in the current case. Since the purpose of this presumption is to implement the 

public policy of protecting confidential communications, the presumption is one affecting 

the burden of proof, imposing upon the party against whom it operates the burden of 

proof as to the nonexistence of the presumed fact (Evid.Code, §606). 

“If this presumption is not rebutted, then disqualification is warranted where there is no 

other means by which the offending attorney could separate that improperly acquired 

knowledge from his or her preparation of the case.” 

“Are there any exceptions to disqualification under this test?” asked Lana. 

“Yes,” responded Cali. “Where an attorney shows that the expert did not obtain 

confidential information as a result of consultation with the opposing party (Toyota Motor 

Sales v. Sup.Ct. (Chavez) (1996) 46 Cal.App.4th 778, 782, 54 Cal.Rptr.2d 22, 24) or 

where the expert hired by the opposing party was not the same expert consulted by the 

other side and where there was a ‘screening wall’ in place (Western Digital Corporation 

v. Superior Ct. (AMSTRAD plc) (1998) 60 Cal.App.4th, 1471,1485-1486, 71 Cal.Rptr.2d 

179).”  



Cali continued, “A more recent exception has been established by Collins v. State of 

California (2004) 121 Cal. App. 4th 1112, which reversed disqualification of a law firm 

that had unknowingly retained an expert witness which had been retained as a 

consultant by an opposing party: ‘Trucker brought a civil action alleging products liability 

against Navistar for injuries sustained when a chunk of concrete injured Trucker after 

flying through his big rig’s windshield. (Collins, supra, 1117)  

“‘In 1999, Navistar’s lawyers retained Dr. Clark, a leading expert on glass-plastic used in 

windshields, as a consultant in the action and communicated confidential information to 

him. A year later, Plaintiffs’ lawyers retained Dr. Clark, who had forgotten that he had 

been retained as a consultant for Navistar, and never advised Plaintiffs’ lawyers of the 

retention. (Collins, supra, pp. 1117-1119) 

“‘When Plaintiff’s lawyers designated Dr. Clark as their expert, Navistar’s counsel 

reminded Dr. Clark of their consultation and Dr. Clark notified Plaintiffs’ counsel that he 

had forgotten about the Navistar consultation. Plaintiff’s lawyers then told Dr. Clark they 

would have no contact with him until it was all sorted out by the court. (Collins, supra, 

pp. 1119-1122) 

“‘Where the expert has remained under the control of the moving party, and there is no 

evidence counsel knowingly retained the opposing party’s expert or that the expert 

intentionally advised both sides, Shadow’s rebuttable presumption does not apply and  

the moving party has the burden of proving that confidential information was disclosed 

by the expert to the party sought to be disqualified. (Collins, supra, pp. 1127-1128) 

“‘The court held that recusal was an inappropriate remedy and an abuse of discretion 

where (1) Plain-tiff’s lawyer was innocent of wrongdoing when it hired the expert; (2) 

had no prior notice of the conflict of interest minefield it had walked into; and (3) acted 

ethically after defense counsel informed it of the problem.’” (Collins, supra, pp. 1131-

1132) 

“We need to develop information concerning DCH’s knowledge of our consultation with 

Smith and Jones and we have to develop information demonstrating that our one-hour 

consultation consisted of confidential information,” Larry proposed. 

“In another case,” interjected Lana, “the opposing side has a wonderful expert. We want 

to approach that expert for a completely unrelated case. Any problems?”  

“Although California appellate courts have not addressed this issue, there are two Ninth 

Circuit cases suggesting that contacting or engaging an opposing party’s expert 

concurrently in an unrelated case is inappropriate,” Cali said. (See Campbell Indus. v. 

M/V Gemini (9th Cir.1980) 619 F.2d 24, 27 — affirming attorney’s admonishment and 

expert disqualification; Erickson v. Newmar Corp. (9th Cir. 1996) 87 F.3d 298, 303-304, 



remand to district court for the imposition of appropriate sanctions, including 

disqualification, and disciplinary action upon defense counsel who, before deposing the 

plaintiff’s expert at a scheduled deposition, hired the expert to examine evidence in 

another case at $100 per hour.) “Therefore, as a matter of risk management, it is 

prudent to wait until the end of the case to retain that expert unless you have obtained 

opposing counsel’s written permission to concurrent retention of the expert.” 

Lana then went over some procedures for expert contacts to ensure that she and Larry 

did not create circumstances that could result in disqualification of the firm: 

“When first contacting experts, we should always question the potential expert about 

any prior contacts that the expert or the expert’s firm has had with the opposing counsel 

to determine if there are any conflicts, before we have any further communications or 

disclose confidential information,” Lana proposed.  

“Lawyer experts are pretty good about keeping track of prior contacts. Non-lawyer 

experts, however, are another story. Many non-lawyer experts do not keep track of their 

current cases or prior contacts with lawyers. How do we deal with the risk of an expert 

who does not manage potential conflicts?” Larry asked.  

“Notwithstanding your best efforts, sometimes an expert can forget prior engagements 

or be mistaken,” Cali responded. “In this context, Collins demonstrates that ethical 

conduct can make the difference between disqualification and continuing on a case: 

“If you find out from a third party that you have hired an expert that had previous contact 

with the opposing counsel, notify the opposing counsel immediately. 

“Refrain from any further contact with the expert pending resolution by a court.” 

“Finally, if you have any discussions with an expert prior to retention, ensure that the 

expert understands that all communications are confidential until designation. As a 

matter of risk management, I recommend that you ask the expert to sign a 

confidentiality agreement which applies to the pre-retention and pre-designation phase 

of communications.” 

As the twins raced out to assemble information related to their side-switching experts, 

Cali called after them, “Expert contacts can burn you. Be careful out there!” 
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