
Who's Your Angel: How Much Truth is Too Much? 

 
Candor with client 
When soliciting clients, and in any other communication, the attorney must not make any 

untrue statement or any false, deceptive or misleading statement.1 This is true both in the 
affirmative and in the negative, meaning that the attorney may not “omit any necessary facts so 
as to make the statement misleading.”2 In addition, the attorney has a duty of candor which has 
been explained in case law to mean that no attorney may attempt to deceive another person, 
regardless of whether harm is done, and that this practice of deceit involves moral turpitude.3  

The attorney also has a duty of competence to preclude the attorney from bringing a non-
meritorious claim. Rule 3-200 provides that an attorney only seek, accept or continue 
employment that is supported by probable cause and that is not intended to harass or maliciously 
injure another. The attorney may not put forth claims or defenses not well-founded in law and 
fact without a good faith argument to support it. The attorney also has a duty not to assert facts 
she knows to be false.4  

 
Diverging interests 
An attorney has a fiduciary duty to his client, meaning that a relation “exist[s] between 

parties to a transaction wherein one of the parties is duty bound to act with the utmost good faith 
in the benefit of the other party. Such a relation ordinarily arises when a confidence is reposed by 
one person in the integrity of another, and in such a relation the party in whom the confidence is 
reposed, if he [or she] voluntarily accepts or assumes to accept the confidence, can take no 
advantage from his [or her] acts relating to the interest of the other party without the latter’s 
knowledge or consent. . . . ”5 

An attorney may not seek, accept of continue employment where it is not substantiated 
by probable cause, thus an attorney may not prosecute any case that is not well-founded in law 
and fact without a good faith argument.6 The attorney also has a duty of candor to the court 
which may, at times, temper his or her “zealous representation” of the client.7 For example, 
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because the rules of professional conduct require that an attorney: (1) employ only those means 
that are “consistent with truth”; (2) may not attempt “to mislead the judge or jury” with false 
statement of fact or law; (3) cannot “intentionally misquote authority to a court”; and (4) may not 
“knowingly cite invalid authority.”8 Thus, even if it would benefit your client to do so, you are 
limited in the lengths you may go to in representing your client’s interests.  

Knowingly offering false witness testimony may even expose an attorney to criminal 
prosecution, in addition to discipline from the State Bar.9  The Supreme Court has held, in Nix v. 
Whiteside, that refusing to offer perjured testimony, either from a client or another to benefit 
your client, does not open up the attorney to a claim of ineffective assistance of counsel.10 The 
court indicated that the attorney has several options when presented with this kind of situation: 
(1) try to talk the client out of presenting perjured testimony; (2) disclosure to the court after the 
defendant has presented perjured testimony; and (3) withdrawal when a client threatens to offer 
perjured testimony.11 In California, the court has held that the attorney’s best ethical option when 
faced with a client who intends to present perjured testimony is to permit the client to give 
unguided narrative testimony.12 

Other interests that must be disclosed to the client include when the attorney has a 
financial or other interest that would be impacted by the client’s litigation.13  

 
Disclosing witnesses to the other side 
“The work product of an attorney is not discoverable unless the court determines that the 

denial of discovery will unfairly prejudice the party seeking discovery in preparing that party’s 
claim or defense or will result in an injustice.”14 California courts have held that the identity of 
nonexpert witnesses to be called at trial is entitled to qualified work product privilege and thus 
cannot be compelled without a showing of unfair prejudice to the party seeking discovery or that 
it will result in an injustice.15 The identity and location of person having knowledge of relevant 
facts, however, cannot be concealed under the attorney work product rule.16 
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Furthermore, the court does have the authority to require that the parties exchange 
witness lists at the pre-trial conference.17 This authority comes from the court’s inherent power 
to manage its calendar. By disclosing the witnesses at the pre-trial, rather than during discovery, 
the court protects any interest that the parties might have in their attorneys’ work, but, because 
these lists would be disclosed later anyway, allows for smoother operation of the trial. 

 
Client’s decisions on how to deal with opposing counsel 
If there is a disagreement as to how the case should be handled, the lawyer should consult 

with the client and seek a mutually acceptable resolution of the disagreement. The lawyer, 
however, cannot “unlawfully obstruct another party’s access to evidence,” “counsel or assist a 
witness to testify falsely,” or “make a frivolous discovery request or fail to make reasonably 
diligent effort to comply with a legally proper discovery request by an opposing party,” even if 
asked to do so by his client.18 As a final resort, the lawyer is allowed to withdraw from 
representing a client if “the client has used the lawyer’s services to perpetrate a crime or fraud,” 
or even if “the client insists upon taking action that the lawyer considers repugnant or with which 
the lawyer has a fundamental disagreement.”19 

 
Settlement 
In a criminal matter, an attorney is required to promptly communicate to the client “[a]ll 

terms and conditions of any offer made.”20 In civil matters, however, the attorney is required to 
promptly communicate “[a]ll amounts, terms, and conditions of any written offer of 
settlement.”21 Even in a civil matter, however, the attorney must communicate any oral offer of 
settlement if it is “significant.”22 

Statements made during settlement negotiations are trickier. Under ABA Model Rules, a 
lawyer shall not knowingly “make a false statement of material fact . . . to a third person.”23 
However, the Rules clarify that “[e]stimates of price or value placed on the subject of a 
transaction and a party’s intentions as to an acceptable settlement of a claim” are ordinarily not 
considered “statements of material fact.”24 As such, a lawyer is not required to disclose how 
much settlement authority he or she has. Moreover, arguably, the lawyer is also not doing 
anything unethical even if the lawyer flat out lies about how much authority he or she has. 

Other statutes which relate to mediation and settlement complicate matters. For example, 
“[a]nything said, any admission made, or any writing that is inadmissible, protected from 
disclosure, and confidential under [the relevant chapter of the Evidence Code] before a mediation 
ends, shall remain inadmissible, protected from disclosure, and confidential to the same extent 
after the mediation ends.”25 

 
Disclosing controlling authority 
Under the ABA Model Rules, a lawyer is not allowed to knowingly “fail to disclose to 

the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly 
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adverse to the position of the client and not disclosed by opposing client.”26 However, this 
implies that as long as the lawyer can distinguish the case, there is no obligation to disclose. The 
California Rules of Professional Conduct also serve to regulate the disclosure of controlling 
authority. Rule 5-200 provides that an attorney will present in front of the court using only those 
means that are consistent with the truth and shall not act to mislead the judge, judicial officer or 
jury through a false statement of the law or fact, nor shall the attorney intentionally misquote a 
source or knowingly cite invalid authority.27  

 
Peremptory challenges 
While an attorney may remove a person from the jury because they are believed to be 

unsympathetic or prejudiced, without specific grounds to challenge for cause, an attorney has 
been historically permitted to use peremptory challenges.28  However, an attorney may not 
exercise her peremptory challenges for the systematic exclusion of persons of a particular race, 
gender, or other cognizable group from jury service.29 To do so violates both the U.S. and 
California Constitution.30  

To make a Batson challenge to a peremptory strike, (1) the opposing party must make out 
a prima facie showing of racial or gender discrimination demonstrating that the circumstances 
raise an inference of purposeful discrimination31; (2) the proponent of the strike may then offer a 
race/gender-neutral explanation for the strike32; (3) the court then decides if the opposing party 
has proved discrimination33. 

While the Supreme Court has not yet considered whether a “mixed-motives” analysis 
may be applied under the Batson tests to determine if there is a “neutral” explanation for the 
peremptory challenge, federal circuit courts have applied the test in similar circumstances.34 
Under the mixed motives analysis, “an action partially motivated by an improper purpose is 
nonetheless valid if the alleged offender would have taken the same action in the absence of the 
improper motive.”35 Because the court found that one of the reasons given for the peremptory 
challenge was permissible, it upheld a peremptory challenge that was partially based on national 
origin.36 
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Voir dire 
Questions not relevant to the recognized purposes of voir dire are improper. An objection 

lies on the ground the voir dire question is “not likely to provide information useful in exercising 
a peremptory challenge or establishing a challenge for cause.”37 An improper question is “any 
question which, as its dominant purpose, attempts to precondition the prospective jurors to a 
particular result, indoctrinate the jury, or question the prospective jurors concerning the 
pleadings or the applicable law.”38 

Thus, it is not the function of voir dire to (1) education the jury about the facts of the 
case; (2) compel jurors to commit themselves to vote a particular way; (3) prejudice the jury for 
or against a particular party; (4) argue the case; or (5) instruct the jury on matters of law.39 
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