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JUDICIAL INDEPENDENCE 

Attacks on the judiciary have been part of the political process since the 
early part of the nineteenth century have continued to the present.

Marbury v. Madison

Thomas Jefferson, farmer; inventor; architect, lawyer; Virginia Delegate to 
the Continental Congress; author of the Declaration of Independence, founder 
of the University of Virginia; Governor of Virginia; Minister to France; Secretary 
of State under Washington; Vice President under John Adams; third President 
of the United States; the mentor and the significant inspiration and intellect to 
Madison in the drafting of the Constitution and especially the "Bill of Rights" and 
one of the most prolific writers and theorists on political process and 
government expressed a particularly strong distrust and contempt for the federal 
judiciary.

Jefferson’s philosophy chiseled on the ceiling of the Jefferson Memorial 
in Washington provides some insight into his view of the federal judiciary, “I 
have sworn upon the altar of God, eternal hostility against every form of tyranny 
over the mind of man”.  The Supreme Court decision in Marbury v. Madison 
prompted Jefferson’s concern and vitriol.

To consider the judges as the ultimate arbiters of all constitutional 
questions [is] a very dangerous doctrine indeed, and one which would 
place us under the despotism of an oligarchy. Our judges are as honest 
as other men and not more so. They have with others the same passions 
for party, for power, and the privilege of their corps. Their maxim is boni 
judicis est ampliare jurisdictionem [good justice is broad jurisdiction], and 
their power the more dangerous as they are in office for life and not 
responsible, as the other functionaries are, to the elective control. The 
Constitution has erected no such single tribunal, knowing that to 
whatever hands confided, with the corruptions of time and party, its 
members would become despots. It has more wisely made all the 
departments co-equal and co-sovereign within themselves. 

 In denying the right [the Supreme Court usurps] of exclusively explaining 
the Constitution, I go further than [others] do, if I understand rightly [this] 
quotation from the Federalist of an opinion that 'the judiciary is the last 
resort in relation to the other departments of the government, but not in 
relation to the rights of the parties to the compact under which the 
judiciary is derived.' If this opinion be sound, then indeed is our 
Constitution a complete felo de se [act of suicide]. For intending to 
establish three departments, coordinate and independent, that they might 
check and balance one another, it has given, according to this opinion, to 
one of them alone the right to prescribe rules for the government of the 



others, and to that one, too, which is unelected by and independent of the 
nation. For experience has already shown that the impeachment it has 
provided is not even a scare-crow . . . The Constitution on this hypothesis 
is a mere thing of wax in the hands of the judiciary, which they may twist 
and shape into any form they please.  
In the early Nineteenth century, President Jefferson and his Democrat-

Republicans attempted to impeach Supreme Court Justice Samuel Chase, for a 
number of reasons:

Chase, by almost any standard, was fit material for impeachment. He 
regularly engaged in partisan harangues, he browbeat witnesses and 
counsel, and he even refused to hear the legal arguments of counsel in 
some cases. But Chase's impeachment failed, largely because of the 
Democrat-Republicans' admission that they sought impeachment on the 
basis of the justice's views on the merits. As John Quincy Adams reported 
in his memoirs concerning the views of Representative William Branch 
Giles, one of the prime movers in the impeachment effort, ‘removal by 
impeachment was nothing more than a declaration by Congress to this 
effect: You hold dangerous opinions, and if you are suffered to carry them 
into effect you will work the destruction of the nation. We want your 
offices, for the purpose of giving them to men who will fill them better.’

DRED SCOTT

In 1847 Dred Scott a slave sought his freedom in a lawsuit in the state 
court of Missouri, lost at the trial court level, won at circuit court level and the 
Missouri Supreme Court reversed.  The Scott case made its way to the U.S. 
Supreme Court and in March 1857 Chief Justice Taney, a staunch supporter of 
slavery -- wrote the "majority opinion" for the court.  Five members of the 
Supreme Court were from slave-owning families and seven justices had been 
appointed by pro-slavery presidents from the South.  The opinion held that 
because Scott was black, he was not a citizen and therefore had no right to sue. 
The decision also declared the Missouri Compromise of 1820, legislation which 
restricted slavery in certain territories, unconstitutional.  

The Dred Scott decision embraced by the South resulted in 
indignation and outrage toward the Supreme Court in the North and lead to the 
election of Abraham Lincoln and the ensuing Civil War. 

ROOSEVELT COURT PACKING

Franklin Roosevelt was elected President in 1932 in the middle of 
the great depression and immediately as part of his “New Deal” program 
caused the enactment on laws intended to bring about economic recovery and 
provide desperately needed social welfare programs.  The Supreme Court at 
the time was comprised of Republican Justices began declaring New Deal 
programs unconstitutional.  



In May 1935, the court attacked two laws. First, it invalidated the Railroad 
Retirement Act of 1934, a law that had established pensions for railway 
workers. Then in a blow to the cornerstone of the New Deal, the court gutted the 
National Industrial Recovery Act of 1933. Roosevelt lambasted the justices for 
those rulings. "We have been relegated to the horse-and-buggy definition of 
interstate commerce," he complained. But his contempt for the conservative-
minded court of "Nine Old Men" -- six justices were age 70 or older, and the 
youngest was 61 -- did not deter them. In January 1936, the court ruled the 
Agricultural Adjustment Act of 1933 unconstitutional.

Re-elected to a second term by an even larger majority than in 1932, and 
given an even larger Democratic edge in Congress, Roosevelt, then the only 
20th-century president not to have appointed a Supreme Court justice in four 
years, began to ponder "the court problem" openly.  Roosevelt’s solution was to 
propose that all federal judges retire at age 70 and if a judge refused he would 
appoint a judge to serve in tandem with each judge older than 70.

If enacted the law would have allowed President Roosevelt to appointed 
six more Supreme Court justices immediately, increasing the size of the court to 
15 members and in a Democratically controlled Senate the six new 
appointments would have been friendly to New Deal legislation.  Roosevelt 
miscalculated – not only did Republicans oppose the “Court packing” but 
Democrats opposed it as well and the measure eventually failed.

BROWN v. BOARD OF EDUCATION

Earl Warren, three term governor of California was appointed by 
President Eisenhower as Chief Justice of the Supreme Court in 1953.  In Brown 
v. Board of Education, Chief Justice Warren was able to achieve a unanimous 
court in over-ruling Plessy v. Ferguson and holding that school segregation was 
unconstitutional:  “We conclude that in the field of public education the doctrine 
of "separate but equal" has no place. Separate educational facilities are 
inherently unequal. Therefore, we hold that the plaintiffs and other similarly 
situated . . . are . . . deprived of the equal protection of the laws guaranteed by 
the Fourteenth Amendment”.  

Brown v. Board of Education was the first in a long list of holdings that 
clearly reflected an activist role of the Supreme Court of the United States in 
American life. The Warren Court took on the defense of individual rights in 
cases such as Mapp v. Ohio, Miranda v. Arizona, Escobedo v. Illiniois, Wade v. 
United States, and Gideon v. Wainwright and almost immediately after the 
Brown decision billboards appeared across America with the slogan “Impeach 
Earl Warren”.  The hue and cry of conservatives was to change the Warren 
Court. 

THE NIXON, REAGAN, BUSH AND BUSH YEARS

Richard Nixon was elected President in 1968 and immediately appointed 



Warren Burger as Chief Justice of the Supreme Court. (Earl Warren announced 
his retirement in 1968 and President Johnson had nominated Associate Justice 
Fortas as the next Chief Justice but a Republican-led filibuster caused Fortas’s 
nomination to be rejected purportedly, in respect to ethical problems relating to 
Justice Fortis’s financial activities.

Fourth Circuit Court of Appeals Judge Clement Haynsworth was 
nominated to the Supreme Court in August 1969 by President Nixon to replace 
Justice Fortas on the court. Judge Haynsworth was opposed by Democrats, 
Liberal Republicans, and the NAACP.  Haynsworth was alleged to have made 
Court decisions favoring segregation and decisions on subjects where he had a 
financial interest. 

Haynsworth was defeated by a 55-45 vote on  HYPERLINK "http://
november-21.brainsip.com" \o "november-21" November 21, 1969. 19 
Democrats and 26 Republicans voted for Haynsworth while 38 Democrats and 
17 Republicans voted against the nomination. Haynsworth was the first 
Supreme Court nominee since John Parker was rejected by the Senate in 1930.  
After his defeat, Haynsworth remained on the Fourth Circuit until his death in 
1989.

President Nixon next nominated Judge G. Harrold Carswell, a Judge of 
the Fifth Circuit Court of Appeals.  Judge Carswell who had just been confirmed 
by the Senate to the Fifth Circuit in June 1969, was rejected the Senate for the 
Supreme Court in June 1970, on the grounds that he was a poor lawyer, hostile 
to civil rights and intellectually unqualified for the Supreme Court.  Senator 
Roman Hruska of Nebraska was widely quoted in defense of Judge Carswell’s 
nomination as asserting: “Even if he is mediocre, there are a lot of mediocre 
judges and people and lawyers.  They are entitled to a little representation, 
aren’t they, and a little chance?    

  Nixon next nominated  Harry Blackmun to the Court and although a 
Republican “conservative”, Justice Blackmun authored Roe v. Wade which set 
off a thirty plus year effort by conservatives to overturn Roe and a series of ugly 
and bitter Senate Judiciary hearings as to the confirmation of Robert Bork 
(nominated by President Reagan and rejected by the Senate in 1987) and 
Clarence Thomas in 1991 (confirmed by a 52-48 Senate vote after a lurid and 
acrimonious Judiciary Hearing of claims of sexual harassment).

Yogi was right, the challenges to Judges Alito and Roberts sounded like 
“déjà vu all over again”.   
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