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CONTROLLING THE BENCH
The Impeachment of Samuel Chase

Welcome and thank you all for coming.  We’re going to do something a bit unusual today: a 

presentation on the impeachment of Samuel Chase which will serve as a jumping off point for 

consideration of the ever-present tension between judicial independence and political accountability.

I will briefly set the stage, after which we will invite two of our students to the stage to present the 

arguments for and against impeaching Justice Chase.  We will then turn the discussion over to our 

distinguished panel for their reflections on the problem in light of the Chase impeachment.

Before turning to that, however, let me introduce our three panelists, each of whom brings a very 

different perspective to bring to bear on our question..

Jack Rakove is the Coe Professor of History and American Studies here at Stanford.  He is 

perhaps the leading historian of the Founding era today.  His book “Original Meanings: Politics 

and Ideas in the Making of the Constitution” won a much deserved Pulitzer Prize in 1997.  Jack 

has also spent considerable time working with lawyers and immersing himself in law, and he 

probably has as deep and nuanced an understanding of the Constitution as anyone since his hero, 

James Madison.

Judge Fern Smith is both an undergraduate and Law School alumna and is here celebrating her 



30th Law School reunion.  This is most fortunate for us, since there are few people more capable 

of commenting on our subject.  In addition to serving as a judge on the United States District Court 

for the Northern District of California, to which she was appointed in 1988, Judge Smith also 

served as Director of the Federal Judicial Center from 1999 to 2003—making her an expert on the 

administration of courts as well as one of California’s most distinguished jurists.  Judge Smith 

retired from the bench this past summer and presently works on dispute resolution and 

international rule of law issues.

Henry Weinstein is a legal affairs writer for the Los Angeles Times, to which he came after writing 

for the New York Times, the Wall Street Journal, and the San Francisco Examiner.  Henry has 

won numerous journalistic awards and has written extensively on the federal courts and judicial 

discipline, on the death penalty, on human rights law, the tobacco litigation, and Bush v. Gore.

Now let me see if I can set the context of the battle over the courts that took place in the late 18th 

and early 19th centuries.

1. The judicial branch received relatively little attention from the Framers of the Constitution in 

1787, and Article III was a pretty slapdash job compared to Articles I and II.

(a) That’s hardly surprising, since the judiciary had not been especially significant in 

colonial America, at least not from a political perspective.



—There had been no concept of judicial review, and while a nascent doctrine had 

begun to develop in the decade after 1776, it was stil modest and not widely understood or 

embraced in 1787.

—Clearly there was a sense that the judiciary might play a more important role 

under the new Constitution than it had in the past—and there was, as a result, some vigorous 

debate about Article III during Ratification—but, still, the judiciary truly was the weakest and least 

important branch.

(b) So while the first few years under the Constitution produced enormous strife in the 

other branches, these were mainly years of consolidation for the judiciary.  Federal courts were 

created and went quietly to work, settling in and becoming an accepted part of the new regime.

2.  That changed rather abruptly near the end of the decade.

(a) By the time Washington stepped down in 1796, Americans had divided into two camps

—the Federalists (led by Hamilton) and the Republicans (led by Jefferson).  Exacerbated by the 

French Revolution, their division was bitter and extreme, and the nation came surprisingly close to 

breaking apart by 1800.

(b) John Adams and the Federalists had won a close election in 1796, and Adams inherited 



from Washington the difficult task of keeping the US out of the European wars.  He was less 

successful at it, unfortunately; and by 1798 we were in a quasi-war with the French.  War fever 

broke out, and Congress went well beyond what Adams requested by authorizing the creation of a 

massive army and navy and by enacting the notorious Alien and Sedition Acts.

—While some Federalists genuinely feared war and believed these measures 

necessary, many sought only to capitalize on the dispute by using it to destroy their Republican 

opponents.

(c) And it was in this context that the judiciary slipped into the political maelstrom, as 

Federalist judges turned themselves into an arm of the Executive branch and made it their mission 

to ensure that the ends sought in the Sedition Act were accomplished.

 –In the years 1798-1800, judges thus went well out of their way to ensure that Republican 

newspaper editors were prosecuted and sent to jail.

4.  The strategy backfired, and the Republicans won an enormous landslide in the 1800 election.  

Jefferson became President, and the Republicans captured both Houses of Congress.

(a) Faced with loss of the political branches, the Federalists further irked Republicans over 

the court issue by enacting the Judiciary Act of 1801 three weeks before Jefferson took office—

creating a series of new courts staffed with dependable Federalists to give themselves (in the words 



of Gouverneur Morris) “anchors to hold their ship through the storm.”

(b) Not surprisingly, many Republicans wanted Jefferson to go after the judiciary, to undo 

what the Federalists had done and teach judges a lesson.  But Jefferson had bigger fish to fry, and 

he was not anxious to begin his turn at the helm with what promised to be an acrimonious fight.

—At some political cost within his own party, then, Jefferson conciliated.  He 

declined to press Congress to repeal the Judiciary Act, and he left most of Adams’s appointees in 

office, even ones he was entitled to replace.

(c) But the extreme wing of the Federalist Party could not leave well enough alone and kept 

pressing the attack.  Eventually, they went too far, and Jefferson asked Congress to repeal the 

Judiciary Act.  It was an angry, partisan debate.

—But repeal had enormous popular support, and Republicans made still bigger 

gains in its wake in the 1802 midterm elections.

5.  By now, however, that was no longer enough for some Republicans, and they sought to press 

their advantage by removing sitting judges they regarded as particularly troublesome.

(a) The use of impeachment as a tool to accomplish this was used first against John 

Pickering, a district judge in New Hampshire.  The problem with Pickering was not so much his 

politics as his competency: he had developed a severe mental disorder, which, combined with 



alcoholism, made him erratic and inappropriate on the bench.

—Jefferson urged Pickering’s Federalist friends to persuade him to resign.  They 

declined, not wanting to give the new President an opportunity to appoint a Republican.  So 

Jefferson reluctantly turned to impeachment, and the Senate convicted Pickering in early 1804.

(b) Jefferson himself had little desire to do more than this.  But the extreme wing of his 

party, led by John Randolph and worried about Jefferson’s willingness to conciliate, decided to 

press on.  The very day Pickering was convicted, Randolph introduced a resolution in the House to 

impeach Justice Samuel Chase.

6.  Chase was, in fact, a completely logical target.

(a) A signer of the Declaration but opponent of the Constitution, Chase had reinvented 

himself in the 1790s as an ardent Federalist.  After a controversial tenure on the state bench, 

George Washington appointed him to the Supreme Court in 1795.

—At first, Chase restrained himself.  But as politics grew more heated, Chase 

found this harder and harder to do, and in 1800 his partisan nature finally got the better of him.

(b) That year, Chase presided over a series of controversial trials while riding circuit.  And 

though Republicans were upset generally by the antics of Federalist judges, who had taken to using 

their position on the bench to campaign actively and openly for their party, Chase stood alone in the 



degree and extent of his perceived improprieties.

7.  Six of the eight articles of impeachment came from Chase’s conduct of trials during this famous 

circuit ride, which Republican editors soon took to calling the “bloody circuit.”

(a) We can’t go through the trials in detail, so let me instead simply summarize the charges 

against Chase.  The first count pertained to Chase’s conduct of the treason trial of John Fries, who 

had led small a tax protest in Pennsylvania.  Among other things, after learning that Fries’ lawyers 

planned to concede the facts and argue that these facts did not constitute treason, Chase issued an 

opinion on the legal definition of treason before trial and before hearing from counsel.

(b) This was at a time when juries still decided questions of law.  But Fries’ lawyers felt 

this so prejudiced their case with the jury that they withdrew in protest.  Fries was convicted and 

Chase sentenced him to death.  The outcome was widely recognized as preposterous, and John 

Adams quickly pardoned Fries.

(c) The second through sixth counts arose out of Chase’s conduct in the sedition trial of 

James Callendar.  The critical charges here were that Chase publicly expressed his desire to see 

Callendar convicted, that he required the defense to submit its questions for witnesses to the court 

in writing for preapproval, and that he refused to let defense witnesses testify on any count unless 

their testimony disproved every count.

—Callendar was convicted and sentenced to 9 months in jail.  From jail, Callendar 



wrote Chase a letter in which he called him a “detestable and detested rascal.”  Chase replied that he 

planned to beat Callendar after his release from prison.

(d) The seventh count arose out of Chase’s conduct of grand jury proceedings in Delaware.  

After the grand jury declined to indict anyone, Chase refused to dismiss them, insisting that their 

was indeed a seditious paper.  He ordered the US attorney to search the paper’s files, but was 

forced reluctantly to let the jurors go after the prosecutor reported that he could find nothing 

seditious.

8.  The eighth and final count arose out of a grand jury charge delivered by Chase in his home state 

of Baltimore in 1803.

(a) Knowing it would be published in the newspapers, Chase used this charge to deliver a 

political harangue against the administration and the Republican party.  He urged citizens to vote 

the administration out in the next election.

(b) This was probably the most serious ground for impeachment, and the only one that 

Jefferson himself thought worth pursuing.  Coming particularly on the heels of Chief Justice 

Marshall’s attack on the administration in Marbury v. Madison (which may have dismissed the 

case, but did so only after a similar extrajudicial lecture), Jefferson and his allies in Congress were 

outraged by Chase’s using the bench to engage in pure partisan electioneering.

9.  These, then, were the charges made against Chase.



(a) It’s now my pleasure to invite Michael Kass, a member of the class of 2006, to present 

the argument in favor of impeaching Justice Chase.  Mike is managing editor of the Stanford Law 

& Policy Review and co-President of the American Constitution Society.

—He will then be followed by his classmate Lauren Kofke, who will offer Justice 

Chase’s defense.  Lauren is an article editor on the Stanford Law Review and an associate 

managing editor on the Stanford Law and Policy Review.

(b) After hearing from Mike and Lauren, we will turn the discussion over to our 

distinguished panel, who will offer some reflections in light of the Chase impeachment on the 

problem of controlling the bench—a problem that is still with us very much today, as evidenced in 

the efforts of Tom DeLay and Bill Frist to rouse support for removing judges, not to mention the 

obsession over how much we can or should know about the views of John Roberts and Harriet 

Miers before letting them on the bench.

1.  In the end, Chase was acquitted, but it was close.

(a) The Republicans fell short of the necessary two-thirds to convict, but a solid majority 

returned guilty verdicts on three of the eight counts, and the Senate came within four votes of 

convicting Chase for his charge to the Baltimore grand jury.

(b) Historians, who tend to be a Court-centered lot, have treated the Chase impeachment as 



a defeat for Jefferson and a repudiation of his campaign against the courts.  Chase wasn’t convicted 

and no other impeachments were attempted.  Impeachment generally receded into a device used 

mainly for criminal misconduct.

2.  This conventional wisdom is, however, quite mistaken.

(a) First, it falsely equates the Republican position with that of John Randolph, assuming 

that Jefferson sought to use impeachment as a device to subordinate the judiciary to Congress.  But 

this was not Jefferson’s position; nor was it the position of most Republicans.

—Rather than wanting legislative supremacy over the bench, most Republicans 

wanted merely to make clear that “judicial independence” had limits and that it did not include the 

freedom for judges to be openly partisan on the bench.

(b) In looking at the Chase impeachment, it’s important to bear in mind that the judiciary 

was a very different institution then.  Judges behaved differently and the Chase impeachment was 

as much about changing judicial behavior generally as it was about removing Justice Chase from 

office.

—Indeed, for the Republican majority (which repudiated Randolph in the wake of 

the Chase impeachment), it was more about the former than the latter.  They were willing to leave 

Chase in office so long as they got assurances that judges would stop abusing their office.



(c) Seen from this perspective, the Chase impeachment was in fact a complete success for 

the Republicans, who got exactly what they wanted out of it.

(d) They wanted judges to begin behaving like judges, or what we think of today as how 

judges should behave.  They wanted judges to cease politicking and to separate themselves from 

the political branches.  And this they got: Chase was acquitted, but he and all the other Federalist 

judges changed their conduct and redefined the role of the judge to fit the model that we today take 

for granted.

—There were no more impeachments, in other words, because, from the 

Republican perspective, there was no more need for impeachments.


