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ACT I: PREPARING THE WITNESS TO TESTIFY  
 
I. Interviewing and Preparing Prospective Witness. 
 
See generally, Restatement of the Law Third, The Law Governing Lawyers, Section 116 and 
120; Model Rules of Professional Conduct, Rules 1, 3 and 8. 

1. A lawyer may interview a witness for the purpose of preparing the witness to 
testify. 
2. A lawyer may not unlawfully obstruct another party’s access to a witness. 
3. A lawyer may not unlawfully induce or assist a prospective witness to evade or 
ignore process obliging the witness to appear to testify. 
4. A lawyer may not request a person to refrain from voluntarily giving relevant 
testimony or information to another party, unless (A) the person is the lawyer’s 
client in the matter or (B) the person is not the lawyer’s client but is a relative or 
employee or other agent of the lawyer or the lawyer’s client, and the lawyer 
reasonably believes compliance will not materially and adversely affect the person’s 
interests. 

 
II. Permissible Witness Preparation Activities 
 
Most lawyers have heard the term "horse-shedding the witness". The term was originated by 
James Fennimore Cooper in the 1800's, when there were horse sheds near the courthouse 
where lawyers would talk the case over with their witness. Witness preparation always has 
been an expected and even essential part of trial preparation. Section 116 of the Restatement 
of the Law Third, The Law Governing Lawyers expressly permits interviews with a witness 
for the purpose of preparing testimony, and Comment (b) to Section 116 lists a wide range 
of permissible witness preparation activities.  These include: 
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•  Inviting the witness to provide truthful testimony favorable to the lawyer’s client; 
• Discussing the role of the witness and effective courtroom demeanor; 
• Discussing the witness’s recollection and probable testimony; 
• Revealing to the witness other testimony or evidence that will be presented and asking 

the witness to reconsider the witness’s recollection or recounting of events in that 
light; 

• Discussing the applicability of law to the events in issue; 
• Reviewing the factual context into which the witness’s observations or opinions will 

fit; 
• Reviewing documents or other physical evidence that may be introduced; and 
• Discussing probable lines of hostile cross-examination that the witness should be 

prepared to meet. 
 

Witness preparation may include rehearsal of testimony. A lawyer may suggest choice of words 
that might be employed to make the witness’s meaning clear.   
 
However, a lawyer may not assist the witness to testify falsely as to a material fact. Restatement 
of the Law Third, The Law Governing Lawyers, Section 120(1)(a).  See also Zacharias & Martin, 
Coaching Witnesses, 87 Kentucky L. Rev. 1001 (1999) (“The primary danger of coaching is the 
possibility that a lawyer may so change a witnesses presentation that the resulting testimony is 
either false or conveys a false impression about the facts that cross-examination cannot 
counteract.”) 
 
III. The Impact of Witness Preparation on Witness Recollection 
 
A. What is Memory? 

In the early Twentieth Century, scientists thought memories were imprints on the brain.  Studies 
in the 1920s and 1930s disproved this classical view.  Instead of being a fixed impression, 
memories are created and recreated in the act of remembering and thus can be influenced. “We 
now know that memories are not fixed or frozen, like Proust's jars of preserves in a larder, but 
are transformed, disassembled, reassembled, and recategorized with every act of recollection.” 
Oliver Sacks, Hallucinations (2012) 154. 

 
B. Can Witness Coaching Actually Change Witness Memory? 
 
See Elizabeth F. Loftus, When A Life Become’s Memory’s Truth: Memory Distortion After 
Exposure To Misinformation, Current Directions in Psychological Science, Vol. 1, No. 4 (Aug. 
1992)  (found at  https://webfiles.uci.edu/eloftus/MisinfoCurrentDirections92.pdf):  Construction 
and reconstruction of memory has historically been a major area of inquiry in neuroscience, 
many studies have been done on the subject of memory and the areas of the brain and 
mechanisms used to encode and to retrieve remembered material.  It is generally agreed that 
memory is "constructed" afresh with each act of recollection.  Consequently, “Misleading 
information can turn a lie into memory’s truth.  It can cause people to believe that they saw 
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things that never really existed, or that they saw things differently from the way things actually 
were.” 
 

ACT II:  THE DEPOSITION RAG AND BACK TO TRIAL  
 
I. Conduct at Deposition 
 
A. California Statutes 
 
1.   Cal. Code Civ. Proc.,  § 2025.460 
2.   Cal. Code Civ. Proc., § 2025.470 
3.   Cal. Code Civ. Proc., § 2025.610 
4. Cal. Code Civ. Proc., §  2025.290 (the seven hour limit)  
 

B. Federal Rules of Civil Procedure (“FRCP”), Rule 32 

C. Case Authority 

There is no need to object at a deposition to the competency of the deponent or to the relevancy, 
materiality, or admissibility at trial of any testimony or materials produced (Stewart v. Colonial 
Western Agency, Inc. (2001) 87 Cal.App.4th 1006, 1014, citing Cal. Code Civ. Proc., § 
2025.460(c).)  
 
An objection alone does not excuse the deponent from answering a question unless the objecting 
party demands the deposition be suspended to permit a motion for a protective order. (Stewart v. 
Colonial Western Agency, Inc. (2001) 87 Cal.App.4th 1006, 1014–1015, citing  Cal. Code Civ. 
Proc., § 2025.460(b)) However, an objection on the ground of privilege may be followed with an 
instruction to the deponent not to answer the question. (Id.) 
 
Objections on the ground of privilege or work product are also waived unless a specific and 
timely objection is made during the deposition. (International Ins. Co. v. Montrose Chemical 
Corp. (1991) 231 Cal.App.3d 1367, 1373, citing Cal. Civ. Proc. Code, § 2025.460(a);)  
 
Failure to object to questions on grounds of privacy does not necessarily waive the objection, 
especially when the privacy of a third party is implicated. (See Boler v. Superior Court (1987) 
201 Cal.App.3d 467, 472 n.1.) 

 
D. Supplemental Authority 

 
California Civil Courtroom Handbook And Desktop Reference, Michael Paul Thomas, 
Chapter 21, Conduct Of Deposition citing CCP § 2025.460(a) - (c) 
Weill & Brown, Cal. Prac. Guide Civ. Pro. Before Trial, Ch. 8E-12. 
Schwarzer, et al., Cal. Prac. Guide Fed. Civ. Pro. Before Trial Ch. 11(IV)-A 
Dunne on Depositions in California § 5:17, 6:41 (2012 ed.) 
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II. Juror Participation At Trial  
 
Judicial Council Of California Civil Jury Instruction 112, Questions From Jurors 
 

If, during the trial, you have a question that you believe should be asked of a witness, you 
may write out the question and send it to me through my courtroom staff. I will share your 
question with the attorneys and decide whether it may be asked. 
 

Do not feel disappointed if your question is not asked. Your question may not be asked for a 
variety of reasons. For example, the question may call for an answer that is not allowed for legal 
reasons. Also, you should not try to guess the reason why a question is not asked or speculate 
about what the answer might have been. Because the decision whether to allow the question is 
mine alone, do not hold it against any of the attorneys or their clients if your question is not 
asked. 
 

Remember that you are not an advocate for one side or the other. Each of you is an impartial 
judge of the facts. Your questions should be posed in as neutral a fashion as possible. Do not 
discuss any question asked by any juror with any other juror until after deliberations begin.  
 
California Rules of Court, Rule 2.1033:  
 
“A trial judge should allow jurors to submit written questions directed to witnesses. An 
opportunity must be given to counsel to object to such questions out of the presence of the jury.” 
 
 
See People v. McAlister (1985) 167 Cal.App.3d 633; People v. Cummings (1993) 4 Cal.4th 
1233, 1305; People v. Majors (1998) 17 Cal.4th 385, 407.  
 
III. Judicial Examination of Witnesses 
 
California  Code of Judicial Ethics, Canon 2 (avoiding appearance of impropriety), Canon 3 
(Impartiality). 
 
 
The Anthony M. Kennedy American Inn of Court certifies that this activity has been 
approved for MCLE credit by the State Bar of California. 
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Please go to the Kennedy Inn website at http://kennedyinn.org for complete presentation 
materials. 
 
To access the Kennedy Inn members’ website: 
 
1. Go to www.kennedyinn.org 
2. To get to “Members Only” section, click on “Members Only” 
3. Log in using generic member name (“Kennedy”) 
4. Password is “Ethics” 
5. Click on Presentation Materials and then click on the presentation’s title to access 
materials. 
 


