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I.  Background (Historical and Current “State of”)

A.  Selected Founder’s Views

1.  Alexander Hamilton, Federalist Paper No. 78 (1788)

“The standard of good behavior for the continuance in office of the judicial 
magistracy, is certainly one of the most valuable of the modern improvements in the 
practice of government.  In a monarchy it is an excellent barrier to the despotism of 
the prince; in a republic, it is a no less excellent barrier to the encroachments and 
oppressions of the representative body.  And it is the best expedient which can be 
devised in any government, to secure a steady, upright, and impartial administration 
of the laws.”

2.  James Madison (during debate on Amendments to Constitution, June 1789)

“It has been said that it is unnecessary to load the constitution with this provision [a 
bill of rights], because it was not found effectual in the constitutions of particular 
states [meaning that the courts of those states were either unable or unwilling to 
enforce them]. [But] if they are incorporated into the Constitution [of the United 



States], independent tribunals of justice will consider themselves in a peculiar 
manner the guardians of those rights; they will be an impenetrable bulwark against 
every assumption of power in the legislative or executive; they will be naturally led 
to resist every encroachment upon rights expressly stipulated for in the Constitution 
by the declaration [bill] of rights.”

3.  Thomas Jefferson (excerpts from correspondence)
“Nothing in the Constitution has given [the judges] a right to decide for the 

Executive, more than to the Executive to decide for them. Both magistrates are 
equally independent in the sphere of action assigned to them.” (to Abigail Adams, 
1804)

“The... proposed [Constitution of Spain]... has one feature which I like much: that 
which provides that when the three coordinate branches differ in their construction 
of the Constitution, the opinion of two branches shall overrule the third. Our 
Constitution has not sufficiently solved this difficulty.” (to Valentine de Foronda, 
1809) 

“[How] to check these unconstitutional invasions of... rights by the Federal 
judiciary? Not by impeachment in the first instance, but by a strong protestation of 
both houses of Congress that such and such doctrines advanced by the Supreme 
Court are contrary to the Constitution; and if afterwards they relapse into the same 
heresies, impeach and set the whole adrift. For what was the government divided 
into three branches, but that each should watch over the others and oppose their 
usurpations?” (to Nathaniel Macon, 1821) 

B.    Early (and Only) Impeachment of a Supreme Court Justice: Justice Samuel Chase 
(1805)

1.  Larry D. Kramer, “Controlling the Bench: The Impeachment of Samuel 
Chase” (remarks made as part of program to Stanford Law School alumni on 
October 21, 2005) (Attachment 1)

2.  Mike Kass, Argument for the Prosecution in Favor of Convicting Justice Chase 
(Stanford Law Student presentation, October 21, 2005) (Attachment 2)

3.  Lauren M. Kofke, Argument for the Defense in Favor of Acquitting Justice 
Chase (Stanford Law Student presentation, October 21, 2005) (Attachment 3)

C. Donald H. Heller, Selected Examples of “Attacks” on the Federal Judiciary Over the 
Years (Attachment 4)

D.  Selected Examples of “Attacks” on the State Judiciary

1.  Successful Challenge to Retention of California State Supreme Court Justices 
Bird, Grodin and Reynoso (1986) (see http://www.rosebirdprocon.org, http://
en.wikipedia.org/wiki/Rose_Bird; for commentary see, e.g., Nicholas L. 
Georgakopoulos, “Judicial Reaction to Change: The California Supreme Court 
Around the 1986 Elections,” 13 Cornell J.L. & Pub. Pol'y 405 (Spring 2004) & 

http://www.rosebirdprocon.org,
http://en.wikipedia.org/wiki/Rose_Bird)
http://en.wikipedia.org/wiki/Rose_Bird)


John H. Culver, “The Transformation of the California Supreme Court, 
1977-1997,” 61 Alb. L. Rev. 1461 (1998)).

 

2.  Efforts to Recall Superior Court Judges Based on Decisions Related to Gay 
Marriage, Domestic Partners’ Issues (http://www.judgerecall.com/ (includes link to 
petition to recall Sacramento Superior Court Judge Loren McMaster)

3.  See also http://www.judicialaccountability.org/aboutus.htm  (Florida non-profit 
whose purpose is to “raise awareness about the costs and consequences of real and 
potential abuses in our civil justice system. We strive to educate the public on the 
need for legal reform and to restore separation of powers in the judicial branch of 
government”); http://www.jail4judges.org/ (self-described “single-issue national 
grassroots organization designed to end the rampant and pervasive judicial 
corruption in the legal system of the United States. J.A.I.L. recognizes this can be 
achieved only through making the Judicial Branch of government answerable and 
accountable to an entity other than itself.”; promotes an amendment to state 
constitutions to eliminate judicial immunity as currently defined, and establish 
special grand juries to determine if litigation against a judge can go forward; 
amendment has qualified for 2006 ballot in South Dakota); http://
www.capoliticalnews.com/judicial_appointments_resolution.php (California GOP 
resolution calling on Governor Schwarzenegger to only appoint “quality Republican 
Attorneys to the bench” and disapproving of his “appointing Liberal Democrats”).

E.  Assessments of Current State of Judicial Independence
1.  American Bar Association, “Is the Independence of the Judiciary at 
Risk?” (August 9, 2005) (accessible through link at http://www.abanet.org/judind/
home.html)

2.  Senator John Cornyn, “Merit-Based Judging: Understanding the Judiciary,” 
National Review (January 5, 2006) (accessible through link at  http://
www.cornyn.senate.gov/index.asp?f=type&yid=5)

3. News Release: New Survey Shows Public Trust and Confidence in Courts is 
Climbing; Survey Results Show That Public’s Top Concern is Fairness in Court 
Procedures (9/7/05) (see http://www.courtinfo.ca.gov/presscenter/newsreleases/ 
(News release, executive summary of survey), http://www.courtinfo.ca.gov/
reference/4_37pubtrust.htm (full survey)).

http://www.judgerecall.com/
http://www.judicialaccountability.org/aboutus.htm
http://www.jail4judges.org/
http://www.courtinfo.ca.gov/presscenter/newsreleases/
http://www.courtinfo.ca.gov/reference/4_37pubtrust.htm
http://www.courtinfo.ca.gov/reference/4_37pubtrust.htm


II.  Legal Authority: Establishment, Scope of Power, Structural Limits on Power 

A.  Federal (prepared by Brenna Day)

1.  Article III, U.S. Constitution

Section 1: “The judges, both of the supreme and inferior Courts, shall hold 
their Offices during good Behaviour, and shall, at all times, receive for their 
Services, a Compensation, which shall not be diminished during their 
Continuance in Office.”
Section 2: Jurisdiction over cases with diversity and cases arising under this 
Constitution or federal law.

2.  Supreme Court Jurisprudence Construing Authority
a.  Judicial Review of Acts of Congress.  Marbury v. Madison, 5 U.S. 
137 (1803).  Marbury didn’t receive his commission to be judge.  
Holding: The Judiciary Act allowing the Court to issue the writ as an 
original action was unconstitutional, and therefore void.  Establishes 
judicial review: it is the exclusive province of the Supreme Ct to decide 
whether an Act of Congress is Constitutional, and if the S.Ct. declares 
such an act unconstitutional, the Act is void.  Note: The executive’s 
actions are subject to review by the judiciary when those actions are 
nondiscretionary, simply ministerial.  When the actions of a government 
official are discretionary and affect policy, not individuals, they are only 
politically examinable through voting, advocating (“political question”).
b.  Review of State Court Decisions.  Martin v. Hunter’s Lessee, 14 
U.S. 304 (1816).  Rule: Congress has the constitutional power to enable 
S.Ct. appellate jurisdiction over the state courts in cases encapsulated in 
Art III: (consitution, laws, treaties of US).  Analysis: 1. Plain Language 
of Article III: “the judicial power shall extend to all cases arising under 
the constitution, laws, treaties of the US.”  2. Supremacy Clause. 3. 
Federalism Issue: Response is that the states gave up some sovereignty 

in the constitution, reserving other powers for themselves (10th 
Amendment).  The Constitution limits the states in several ways.  
Policies:  1. States may not have a strong interest in enforcing federal 
rights, or two citizens from different states could be prejudicial.  2. 
Uniformity in Fed/Consitutional law.  



3.  Justiciability Doctrines and Judicial Restraint

a. Structural checks on the Supreme Court given nature of institution 

I. Interpretation and writing an opinion: required to justify 
decisions, precedential system generally requires even Supreme 
Court to follow past decisions (stare decisis).

ii.  Constitutional Amendment.  When Judiciary declares 
something unconstitutional, Congress can initiate an amendment 
to change the result.  2/3 of the House, ¾ of States must ratify.  
Extremely difficult to do, on purpose; factions most likely in 
political branches, not the judiciary.

iii.  The Power to Appoint.  President appoints Supreme Court 
justices with consent of the Senate.

iv.  Senate Confirmation.

v.  Impeachment.  Justices may be removed after convictions for 
treason, bribery, or other high crimes and misdemeanors.  No 
Supreme Court justice has ever been impeached and forced to 
leave.  (But see Samuel Chase impeachment, above.)

vi. Life tenure. 

vii. Self-imposed limits:  Supreme Court tends not to depart too 
much from political consensus.  The Court doesn’t have an army 
to enforce their decisions, so they are self-enforcing.

viii. Congress can restrict Supreme Ct’s jurisdiction.  See, e.g., 
In re McCardle, 74 U.S. 506 (1869).  McCardle claimed 
Congress didn’t have authority under constitution to establish 
military gov in the states.  Rule: Where Congress repeals a 
statute granting jurisdiction to the S Ct, it removes jurisd from 
the S.Ct.  analysis: Here, Congress created another act in 1868 
after this trial was held on the merits but before a decision was 
made, so the Court lost jurisdiction.  The Constitution expressly 
allows Congress to restrict the S Ct’s jurisdiction, “with such 
exceptions and under such regulations as Congress shall make”, 
but not to expand it past Article III.  (Marbury protects power of 
review; uncon laws are void).





b.  Justiciability Doctrines

i.  Threshold requirements (jurisdiction of federal courts limited).  

  a.  Jurisdiction.  See, e.g., 28 U.S.C. 1330 et seq.
b. Ripeness: Issue may not be ripe if it’s too speculative or 

remote to warrant judicial intervention; for example; a 
case brought to challenge a criminal statute before a 
prosecution is initiated; mere existence of the statute is 
not enough to cause harm.  
c. Mootness: Issue may be moot if events subsequent to 
the institution of the lawsuit have deprived the P of a 
stake in the action.  Exception: pregnancy litigation, 
because as a practical matter it would never be able to get 
to appellate review

ii. Standing – (Art III must state actual case or controversy) 3 
requirements:  a. individual stake in case – relationship of P and 
D – direct, third party?  I. injury (concrete and imminent), ii. 
causation, iii. redressability.  See, e.g., Lujan v. Defenders of 
Wildlife, 504 U.S. 555 (1992) – no standing. Ps want Environ 
Act to continue to apply to foreign countries, rather than limiting 
to US.  issue 1: No standing. Ps claim injury is in traveling 
abroad and not being able to see endangered species because of 
programs abroad that will not be regulated by ESA.  This is a 
cognizable interest, but not “imminent” injury because Ps have 
no concrete travel plans.  Causation not met: we don’t know if 
the Act would affect those areas or if the programs endangering 
animals would not endanger if enforced abroad.  issue 2: Can the 
Act give individuals a generalized right to bring suit?  No, it’s 
void as uncon because allows to bring generalized grievances 
(not within Art III). Correct remedy is political action.  

iii.  Political Question Test used to determine whether Court can 
interpret particular constitutional provision?  i. interpret 
provision - if the following are present, it’s a political question, 
nonjusticiable.  a. textually demonstrable commitment (most 
important factor, goes with standards factor) b. no judicial 
standards (may be determinable along with purpose/leg hist) c. 
need for finality (action by other branches that would create 
conflict).  Traditional political question categories: 1. Foreign 
relations. 2. Duration of wars/ hostilities: Generally political 
question because of need for finality.  3. Validity of enactments: 



The enacting process and determinations about timing, effect, etc 
of a proposed Amendment to the Constitution are political 
questions for the leg to determine.  
See, e.g., Baker v. Carr, 369 U.S. 186 (1962): Ps claim their 
votes are inadequate representation under the outdated Tenn 
system, and seek an injunction prohibiting elections under that 
system and requiring new system.  Guaranty clause gives people 
right to republican gov, often creates political question, but not 
here.  Holding: This does not present a 
nonjusticiable political question because it questions consistency 
of state action with Fed Constitution.  analysis: Here, math 
standards are available – 1vote, 1 person would solve.  Court 
has experience with EP Clause; not textually committed to 
another branch.  No concerns about finality (other branches 
haven’t decided it).
See also Nixon v. United States, 506 U.S. 224 (1993): Dist ct 
judge convicted of making false statements before a federal 
grand jury, sought judicial review of his subsequent removal 
from office by impeachment.  Argued that, under the language of 
the impeachment clause of Article I “The Senate shall have the 
sole power to try all Impeachments”, Congress had failed to try 
him as they had to.  Congress used its particular system to do 
this through a committee.  holding: This is a political question, 
so the Court will not take jurisdiction.  rule: Questioning 
impeachment proceedings is not the province of the Court, but is 
for Congress to decide.  Analysis:  Textual interpretation: Looks 
at the text of the constitution and finds language granting power 
to try all impeachments to belong solely to Congress.  Also idea 
that impeachment is a check on the judiciary by the Leg branch; 
so judiciary shouldn’t be able to second-guess impeachment 
proceedings.  Lack of finality and difficulty of fashioning relief 
also counsel against adjudication.

See further Luther v. Borden, 48 U.S. 1(1849) (Trespass case; 
from Rebellion in Rhode Island; several people claimed
authority to act for the gov of R.I.  Ds claimed that the trespass
was done under the authority of the charter gov during a period
of martial law in order to suppress a revolt.  Invoked the
Guaranty Clause republican form of gov.  issue: Which of the
two groups were entitled to recognition as the lawful
government.  rule: It is the role of Congress, not the judiciary,
to decide what government is the established one in a state. 
Political question.); Vieth v. Jubelirer, 541 U.S. 267 (2004) (Ps



challenge constitutionality of a map drawn to create
districts for the election of congressional Representatives (to 
maximize seats in Congress for in power party).  Background; 
Congress has some auth over district making thru Constit, has 
passed some bills regulating it.  holding: Political 
gerrymandering is not justiciable (for lack of a standard).  rule: 
Constitution does not provide a judicially enforceable limit on 
the political considerations the States and Congress may take 
into account when districting.  analysis: lack of judicially 
discoverable,  manageable standards for resolving it. Bandemer 
hasn’t worked.  Each time you get a political question issue, 
need to look first at the Constitutional text, then the next factor 
(standards available), and so on); Powell v. McCormack, 395 
U.S. 486 (1969) (political question – no; House determined 
Powell had committed fraud, and so refused him his seat, even 
though he met Constitutional requirements: age, citizenship, 
residence. Rule:  Congress may not exclude any person duly 
elected by his constituents who meets the requirements for 
membership expressly prescribed by the Constitution (age, 
citizenship, residence).  Analysis: Not a political question: this is 
the role of the Court (no conflict with another branch; no 
political question).  This is a nondiscretionary function of 
Congress controlled by the Constitution). 

B.  State of California (prepared by CJ Conant)
1.  California Constitution

a. Cal Const, Art III § 3  (The powers of state government are 
legislative, executive, and judicial. Persons charged with the exercise of 
one power may not exercise either of the others except as permitted by 
this Constitution.)
b.  Cal.Const. Art. VI, § 1 (The judicial power of this State is vested in 
the Supreme Court, courts of appeal, and superior courts, all of which 
are courts of record.)
c. Cal. Const Art. VI § 19 (The Legislature shall prescribe compensation 
for judges of courts of record)

d.  Cal. Const. Art. VI § 16 (elections)
a.  Judges of the Supreme Court shall be elected at large and 
judges of courts of appeal shall be elected in their districts at 
general elections at the same time and places as the Governor. 
Their terms are 12 years beginning the Monday after January 1 
following their election, except that a judge elected to an 
unexpired term serves the remainder of the term. In creating a 



new court of appeal district or division the Legislature shall 
provide that the first elective terms are 4, 8, and 12 years.
b.  Judges of superior courts shall be elected in their counties at 
general elections except as otherwise necessary to meet the 
requirements of federal law. In the latter case the Legislature, by 
two- thirds vote of the membership of each house thereof, with 
the advice of judges within the affected court, may provide for 
their election by the system prescribed in subdivision (d), or by 
any other arrangement. The Legislature may provide that an 
unopposed incumbent's name not appear on the ballot.
c.  Terms of judges of superior courts are six years beginning 
the Monday after January 1 following their election. A vacancy 
shall be filled by election to a full term at the next general 
election after the second January 1 following the vacancy, but 
the Governor shall appoint a person to fill the vacancy 
temporarily until the elected judge's term begins.
d. (1) Within 30 days before August 16 preceding the expiration 
of the judge's term, a judge of the Supreme Court or a court of 
appeal may file a declaration of candidacy to succeed to the 
office presently held by the judge. If the declaration is not filed, 
the Governor before September 16 shall nominate a candidate. 
At the next general election, only the candidate so declared or 
nominated may appear on the ballot, which shall present the 
question whether the candidate shall be elected. The candidate 
shall be elected upon receiving a majority of the votes on the 
question. A candidate not elected may not be appointed to that 
court but later may be nominated and elected.
(2) The Governor shall fill vacancies in those courts by 
appointment. An appointee holds office until the Monday after 
January 1 following the first general election at which the 
appointee had the right to become a candidate or until an elected 
judge qualifies. A nomination or appointment by the Governor is 
effective when confirmed by the Commission on Judicial 
Appointments.

e.    Cal. Const. Art. VI § 18 (grounds for disqualification of judges, 
disqualification oversight by Judicial Council and Cal. Supreme Court)



2.  Cases Interpreting Art. III & VI
a.  Case v. Lazben Financial Co., 99 Cal.App.4th 172, 183-185 
(Cal.App. 2 Dist. 2002) (the separation of powers doctrine has never 
been applied rigidly. . . branches are interdependent and "share common 
boundaries"; "no sharp line between their operations exists."  Instead, a 
" 'sensitive balance' " underlies our tripartite system, and "assumes a 
certain degree of mutual oversight and influence.". . . accordingly, the 
activities of one branch of government are not immune from regulation 
or oversight by another branch. One branch may take actions that 
significantly affect another branch. The Legislature routinely "enacts 
statutes that govern the procedures and evidentiary rules applicable in 
judicial and executive proceedings."  The Legislature does not 
necessarily violate the separation of powers doctrine even by legislating 
with regard to "inherent judicial power[s] or function[s]."  The 
California Supreme Court has "regularly approved legislation affecting 
matters over which the judiciary has inherent power and control." 
However, "[d]espite this interdependence, the Constitution does vest 
each branch with certain 'core' or 'essential' functions that may not be 
usurped by another branch" without violating the separation of powers 
doctrine.  The separation of powers doctrine serves to protect the core 
constitutional functions of each branch from "lateral attack by another 
branch," and prohibits the Legislature " 'from arrogating to itself core 
functions of the executive or judicial branch.'" While the Legislature may 
adopt reasonable regulations that affect a court's inherent powers or 
functions, it may not constitutionally enact provisions that would " 
'defeat' or 'materially impair' a court's exercise of its constitutional power 
or the fulfillment of its constitutional function." . . . among the judiciary 
branch's "core" or "essential" functions is the power to resolve specific 
controversies between parties and declare the law. It is also a core 
judicial function "to ensure the orderly and effective administration of 
justice."  The courts have the inherent power, derived from the 
Constitution, to ensure the orderly administration of justice; this power 
is "not confined by or dependent on statute ...." (citations omitted))

b.  Scott Co. of California v. United States Fidelity & Guaranty Ins. Co. 
(App. 6 Dist. 2003) 132 Cal.Rptr.2d 89. (With regard to statutory 
enactments affecting judicial roles, the Legislature does not necessarily 
violate the separation of powers doctrine whenever it legislates with 
regard to an inherent judicial power or function; as long as such 
enactments do not defeat or materially impair the exercise of those 
functions, the Legislature may regulate, within reasonable limits, the 
practices and procedures by which judicial matters are to be resolved.) 





3.  Proposed Amendments to Art. VI by Cal. Supreme Court and Judicial 
Council (See California Judicial Council News Release # 68, 12-02-2005; see 
also Report on Art. VI Amendments, http://www.courtinfo.ca.gov/courtadmin/
jc/documents/reports/1202item16.pdf)

a.  Court Budgets: Guarantees financial stability for the courts by 
placing the judicial branch’s funding mechanism in the state 
Constitution. Funding for the judicial branch is currently determined by 
a statutory formula that links the courts’ baseline budget to increases in 
the state appropriations limit. 
b. Judgeships: Requires the Legislature and Governor to provide a 
sufficient number of judges to ensure access to the courts and requires 
the Judicial Council to report to the Legislature on standards concerning 
the number of judges needed for that access. 
c.  Court Facilities: Clarifies that the Judicial Council has the authority to 
oversee California’s more than 450 courthouses.  This authority is now 
contained in a state statute. 
d.  State Bar: Recognizes the California Supreme Court’s inherent and 
primary authority over bar admission and the discipline of attorneys, and 
that the State Bar serves as the administrative arm of the high court. 
e.  Judicial Salaries/Elections: Establishes a neutral salary-setting 
commission as an objective and independent way to set salaries for 
judicial officers.  The amendments also would create an incentive for 
governors to fill a bench vacancy early in the process and provide that a 
new judge generally serve at least two years before facing the electorate.   
f.  Judicial Council:  Recognizes that the Judicial Council acts to 
improve the administration of justice and promote access to the fair and 
effective administration of justice.   The amendments also clarify the 
council’s budgetary responsibilities and other administrative duties, 
change the council’s membership by adding three additional trial court 
judges and one nonvoting trial court administrator, and establish 
procedures for appointment of council members, including four superior 
court judges to be appointed from nominations from the superior court 
presiding judges. 
g.  Accountability: In addition to other provisions providing for 
increased accountability, responsibility, and access, the Chief Justice 
would present an annual “State of the Judiciary” message setting forth 
the condition of the court system. 



4.  Commentary

a.  Hon. Ronald M. George, Chief Justice of the California Supreme Court, 
Challenges Facing an Independent Judiciary, 80 NYU. L. Rev. 1345 (2005)

History showing lack of an independent judiciary in CA: California 
legislature reacted to a decision by the California Supreme Court that 
upheld a voter initiative imposing term limits and reducing the 
legislature's budget by thirty-eight percent The legislature responded by 
threatening to cut the judiciary's budget by the same percentage-- not 
coincidentally--and also giving consideration to a constitutional 
amendment that would have removed the court's inherent authority to 
require governmental entities to fund state programs and comply with 
court judgments. Fortunately, the end result was a budget reduction of 
only three percent, and the constitutional amendment did not make it to 
the ballot. The crisis was averted, but the threat made a lasting 
impression.

During the past decade, California's judicial branch has taken a decidedly 
pragmatic approach to shoring up the institutional independence of the 
judiciary. By focusing in particular on basic structural changes--and I 
shall discuss three in detail--we have sought to establish a more concrete 
institutional identity for the judicial branch. By establishing a stronger 
identity as a fully developed branch of government, our court system 
has begun to play a more persuasive and active role in the debate 
concerning the appropriate degree of separation of power among the 
three branches, the independence of the courts, and the allocation of 
resources necessary to enable the judicial branch to fulfill its 
constitutional role.California's court system is the largest in the Western 
world, surpassing that of the federal system. It encompasses more than 
1600 judges and 400 court commissioners, all trained in the law. The 
fifty-eight counties of our state range from Alpine County, with a 
permanent population of approximately 1200 individuals, to Los 
Angeles County, with almost 10 million residents.

Three major structural changes--the shift from county to state funding of the 
trial courts, the unification of the trial courts into a single level of court, 
and the transition to state ownership of all courthouse facilities under 
judicial branch management--along with the many other initiatives 
undertaken at both the local and statewide level, have resulted in a new, 
strengthened identity for the judicial branch.

b.  J. Clark Kelso, A Report on the Independence of the Judiciary, 66 S. Cal. L. 
Rev. 2209 (1993) (addressing a brief history of judicial elections in CA and the 
extent to which the legislature controls the purse strings of the courts and have used 
that power in the past to punish the CA Supreme Court for unfavorable decisions).





c.  Jonathan Zasloff, Taking Politics Seriously: A Theory of California’s Separation 
of Powers, 51 U.C.L.A. L. Rev. 1079 (2004) (discussing California’s approach to 
the separation of powers doctrine: “Enactments do not violate the Separation of 
Powers Clause unless they interfere with a "core function" of another branch”)
d.  See also Report on ACA 1 (Nation): Superior Court Elections by The Judicial 
Council’s Working Group on Judicial Selection (6/2001) (includes background 
information on the history of elections in Chapter 2) (http://www.courtinfo.ca.gov/
reference/4_20judges.htm (link to report))

III.  Judicial Ethics
A.  Federal 

1.  Code of Conduct for United States Judges

Canon 1. A Judge Should Uphold the Integrity and Independence of the Judiciary
Canon 2. A Judge Should Avoid Impropriety and the Appearance of Impropriety in 
All Activities
Canon 3. A Judge Should Perform the Duties of the Office Impartially and 
Diligently
Canon 4. A Judge May Engage in Extra-Judicial Activities To Improve the Law, 
the Legal System, and the Administration of Justice
Canon 5. A Judge Should Regulate Extra-Judicial Activities To Minimize the Risk 
of Conflict with Judicial Duties
Canon 6. A Judge Should Regularly File Reports of Compensation Received for 
Law-Related and Extra-Judicial Activities
Canon 7.  A Judge Should Refrain from Political Activity 

See http://www.uscourts.gov/guide/vol2/ch1.html

2.  Recusal Statute:  28 U.S.C. section 455 (providing that a federal “shall recuse” 
in cases in which “impartiality might reasonably be questioned,” and also 
identifying specific types of cases in which recusal is required; also providing that 
in cases in which a significant investment of judicial time is expended before the 
judge learns of a reason requiring recusal, recusal is not required if judge divests 
self of interest from which recusal issue arises)

3.  Misconduct:  28 U.S.C. section 351(a) (any person alleging that a judge of the 
United States has engaged in conduct prejudicial to the effective and expeditious 
administration of the business of the courts, or that such officer cannot discharge all 
the duties of the office because of physical or mental disability, may file a complaint 
with the clerk of the court of appeals for that circuit or applicable national court) 

See, e.g., In re Judicial Misconduct, No. 03-89037 (9th Cir., Sep. 29, 
2005)

http://www.courtinfo.ca.gov/reference/4_20judges.htm
http://www.courtinfo.ca.gov/reference/4_20judges.htm
ch1.html
ch1.html
ch1.html
ch1.html
ch1.html
ch1.html
ch1.html
http://www.uscourts.gov/guide/vol2/ch1.html
http://www.ca9.uscourts.gov/ca9/newopinions.nsf/F822E1DE5540855A8825708B0081F154/$file/0389037o.pdf?openelement
http://www.ca9.uscourts.gov/ca9/newopinions.nsf/F822E1DE5540855A8825708B0081F154/$file/0389037o.pdf?openelement
http://www.ca9.uscourts.gov/ca9/newopinions.nsf/F822E1DE5540855A8825708B0081F154/$file/0389037o.pdf?openelement


B.  State

1.  Code of Judicial Ethics

Canon 1: A Judge Shall Uphold the Integrity and Independence of the 
Judiciary 

Canon 2: A Judge Shall Avoid Impropriety and the Appearance of 
Impropriety in All of the Judge's Activities 

Canon 3: A Judge Shall Perform the Duties of Judicial Office Impartially 
and Diligently 

Canon 4: A Judge Shall So Conduct the Judge's Quasi-Judicial and 
Extrajudicial Activities as to Minimize the Risk of Conflict with Judicial 
Obligations

Canon 5: A Judge or Judicial Candidate Shall Refrain From Inappropriate 
Political Activity

Canon 6: Compliance with the Code of Judicial Ethics

See  www.courtinfo.ca.gov/rules/appendix/appdiv2.pdf 

2.  Overview of California Statutes Regarding Disqualification, Recusal, and 
Removal of Judges

Cal. Code of Civil Procedure (CCP) 170 – A judge has a duty to decide any 
proceeding in which he or she is not disqualified.
CCP 170.1 – States the grounds for disqualification.  
CCP 170.2 – Specifies matters that are not grounds for disqualification. 
CCP 170.3 – Governs the procedure for disqualification of a judge.
CCP 170.4 – Sets forth the permissible acts by a disqualified judge.
CCP 170.5 – Definitions.
CCP 170.6 – Peremptory challenges.

3.  Discipline: Commission on Judicial Performance (provides for presumptively 
confidential, structured review of complaints) 

See http://www.courtinfo.ca.gov/reference/4_20judges.htm (links to 
policies, rules)

IV.  Possible Reforms

http://www.courtinfo.ca.gov/reference/4_20judges.htm


A.  Pay increases (to ensure judicial position attract quality candidates, retain appropriate 
prestige) (see, e.g., Roberts, Hon. John G., Chief Justice of the U.S. Supreme Court, 2005 
Year-End Report on the Federal Judiciary (January 1, 2006); John Caher, “NY Chief 
Judge Proposes Public Official Pay Plan,” New York Law Journal, February 8, 2006 
(reporting on New York Chief Judge Judith S. Kaye’s proposal to ensure that judges, 
lawmakers and executive department heads all receive pay increases based on bipartisan 
committee’s determination)

B.  Cameras in courtrooms (see, e.g., Senator John Cornyn, “Merit-Based Judging: 
Understanding the Judiciary,” National Review (January 5, 2006) (accessible through link 
at  http://www.cornyn.senate.gov/index.asp?f=type&yid=5); Meg Charendoff and Asher 
Hawkins, “Breyer: ‘Never Heard a Voice Raised in Anger’ on High Court,” The Legal 
Intelligencer, January 23, 2006 (quoting Justice Breyer as saying he sees “good reasons” 
for cameras to help give public an idea of the way the Court works, “but I’m nervous” 
about it) 

C.  Term limits for federal judges (see Ornstein, Norman, “To Break the Stalemate Give 
Judges Less Than Life,” Washington Post, November 28, 2004 (proposing single 15 year 
terms for federal Supreme Court and appellate court judges)); Posner, Hon. Richard, 
“Judicial Term Limits–Response to Comments,” The Becker-Posner Blog, March 19, 
2005, http://www.becker-posner-blog.com/archives/2005/03/judicial_term_l_1.html) 

D.  Change confirmation/electoral processes

1.  Reform Supreme Court confirmation process (see, e.g., Devine, Donald J., 
Reform the Judicial Nomination Process Now: Five Proposals for a Return to 
Judicial Comity Now, Heritage Lecture, November 1991 (including no hearings, no 
television; see http://www.becker-posner-blog.com/archives/2005/03/
judicial_term_l_1.html); American Bar Association, Selecting Supreme Court 
Justices: Are Reforms in the Confirmation Process Needed? (Q&A with leading 
academics; http://www.abanet.org/publiced/preview/justices3.html))

2.  Reform state elections (see Report on ACA 1 (Nation): Superior Court Elections 
by The Judicial Council’s Working Group on Judicial Selection (6/2001) (includes 
review of alternatives to existing electoral system in Chapter 4) (http://
www.courtinfo.ca.gov/reference/4_20judges.htm (link to report))

E.  Limit jurisdiction (further?), set limits on methods of decision making

http://www.cornyn.senate.gov/index.asp?f=type&yid=5);
http://www.courtinfo.ca.gov/reference/4_20judges.htm
http://www.courtinfo.ca.gov/reference/4_20judges.htm


F.  Allow citation to all opinions, published or not (see pending new Federal Rule of 
Appellate Procedure 32.1, which will allow citation to “unpublished” or “non-precedential” 
decisions effective December 1, 2006; http://www.uscourts.gov/rules/newrules6.html)

G.  Strengthen recusal rules (Amanda Frost, Keeping Up Appearances: A Process-
Oriented Approach to Judicial Recusal, 53 U. Kan. L. Rev. 531 (April 2005) 
(recommending resolution of recusal issues by impartial decisionmaker); Kiley Marie 
Corcoran, Mandamus and Recusal: Promoting Public Confidence in the Judicial Process 
(Note), 9 Suffolk J. Trial & App. Advoc. 13 (2004) (advocating use of mandamus petitions 
on interlocutory appellate review of lower court recusal decisions))

H.  Public evaluations of judges (see, e.g., http://www.courthouseforum.com/index.php 
(allowing anonymous, posted evaluations of federal and state judges))

V.  Attorneys’ Obligations

A.  California Rules of Professional Conduct

1.  Rule 1-700 (member who is candidate for judicial office shall comply with 
Canon 5 of the Code of Judicial Ethics)

2.  Rule 1-710 (member who is temporary judge, referee or court-appointed 
arbitrator shall comply with Canon 6D)

3.  Rule 5-120 (re “trial publicity,” member who is involved in investigation or 
litigation “shall not make an extrajudicial statement that a reasonable person would 
expect to be disseminated by means of public communication if the member knows 
or reasonably should know that it will have a substantial likelihood of materially 
prejudicing an adjudicative proceeding in the matter”)

4.  Rule 5-130 (re “trial conduct”)

5.  Rule 5-300 (re “contact with officials,” a member shall not “directly or indirectly 
give or lend anything of value to a judge, official, or employee of a tribunal unless 
the personal or family relationship between the member and the judge, official, or 
employee is such that gifts are customarily given and exchanged. Nothing contained 
in this rule shall prohibit a member from contributing to the campaign fund of a 
judge running for election or confirmation pursuant to applicable law pertaining to 
such contributions.”)

http://www.courthouseforum.com/index.php


B.  Sacramento County Bar Association Standards of Professional Conduct

1.  Preamble (“. . .Every attorney who practices law in Sacramento County is 
responsible for the quality of justice in this community. . . .”)

2.  Section 3 (“. . .Lawyers shall always act toward other members of the bar in a 
professional, courteous, dignified, and civil manner, mindful that all lawyers are 
officers of the court and members of a learned profession, and that every lawyer has 
a duty to the justice system to act with integrity and to set a high standard of 
civility. . . .”)

3.  Section 10 (“Lawyers shall avoid even the appearance of impropriety or bias in 
relationships with judicial officers and independent, court appointed experts. . . .”)

4.  Section 12 (“ Lawyers shall conduct themselves with clients, opposing counsel, 
judges, jurors, parties, and the public in a manner consistent with the high respect 
and esteem which they shall have for the courts, the civil and criminal justice 
systems, and the legal profession and its members. [] When making public 
communications [lawyers] shall at all times and under all circumstances reflect 
appropriate civility, professional integrity, personal dignity, and respect for the legal 
system. This rule does not prohibit good faith, factually based expressions of 
dissent or criticism made by a lawyer in public or private discussions having a 
purpose to motivate improvements in our legal system or profession. . . .”)

C.  Model Rules of Professional Conduct (American Bar Association)

See Rule 8.2 (“(a) A lawyer shall not make a statement that the lawyer knows to be 
false or with reckless disregard as to its truth or falsity concerning the qualifications 
or integrity of a judge, adjudicatory officer or public legal officer, or of a candidate 
for election or appointment to judicial or legal office.   (b) A lawyer who is a 
candidate for judicial office shall comply with the applicable provisions of the Code 
of Judicial Conduct.”)

 VI.  Selected Projects Focused on Judicial Independence

A.  American Bar Association (http://www.abanet.org/judind/home.html)

B.  American Heritage Foundation: “Congress and the Courts: Judicial Independence and 
Congressional Checks” (March 15, 2005) (see http://www.heritage.org/Press/Events/
ev031505a.cfm

C.  American Judicature Society (http://www.ajs.org/cji/default.asp)

http://www.abanet.org/judind/home.html
http://www.heritage.org/Press/Events/ev031505a.cfm
http://www.heritage.org/Press/Events/ev031505a.cfm
http://www.ajs.org/cji/default.asp


D.  Brennan Center Fair Courts Project
(http://www.brennancenter.org/programs/programs_dem_fc.html)

E.  Cato Institute Policy Forum: “In Defense of an Independent Judiciary” (April 25, 2005; 
see http://www.cato.org/event.php?eventid=2135)

F.  Federalist Society Judicial Nominations Project (http://www.fed-soc.org/
judicialnominations.htm)
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