
 

 

California Candor:  An Endangered Species? 

A Lawyer’s Duty of Candor vs. Duty of Representation  
  

Anthony M. Kennedy Inn of Court  

Team 2 

October 16, 2012 

 

TABLE OF CONTENTS  

 

 

Rules of Professional Conduct of the State Bar of California  

 

o Rule 5-200:  Trial Conduct  

 

California Business and Professions Code  

 

o Section 6068:  Duties as an Attorney 

o Section 6106:  Commission of Act of Moral Turpitude, Dishonesty, or Corruption 

o Section 6128:  Misdemeanors in Practice; Deception or Corruption 

 

ABA Model Rules of Professional Conduct 

 

o Rule 3.3:  Candor Toward the Tribunal 

o Rule 4.1:  Truthfulness in Statements to Others 

o Rule 8.4:  Misconduct 

 

California Code of Judicial Ethics 

 

o Canon 3B(4):  Adjudicative Responsibilities; e.g., Patience, Dignity, and Courtesy  

 

Other Authorities/Sources  

 

o Batt v. City and County of San Francisco (2007) 155 Cal.App.4th 65, 82 [Citing CA Rule 5-200 and ABA 

Model Rule 3-3 and criticizing plaintiff’s advocacy and failure to even mention cases “that clearly are 

pertinent to any meaningful discussion of the issue” in this case.] 

 

o Shaeffer v. State Bar of California (1945) 26 Cal.2d 739, 747-748 [No discipline imposed “since 

petitioner apparently left to opposing counsel, who was present, the burden of presenting the other 

side of the argument, and since it [did] not appear petitioner intentionally attempted to mislead the 

court.”] 

 

o Franklin v. State Bar of California (1986) 41 Cal.3d 700 [attorney misleading hearing panel in State Bar 

disciplinary proceeding by a less-than candid response to an inquiry] 

 



 

 

o Griffis v. S.S. Kresge Co. (1984) 150 Cal.App.3d 491 [attorney under a legal duty to inform the court of 

all facts material to the court's inquiry concerning five-year limitation period for bringing action to trial 

in civil case] 

 

o In the Matter of Jeffers (Review Dept. 1994) 3 Cal. State Bar Ct. Rptr. 211 [attorney disciplined in part 

for intentionally misleading the settlement judge about the facts—namely that his client had died 

before trial—in the case] 

 

o The State Bar of California, Standing Committee on Professional Responsibility and Conduct, Formal 

Opinion No. 1986-1987 [In the absence of consent by an attorney's client, should the attorney reveal 

the client's prior criminal conviction during a sentencing proceeding where such prior conviction is a 

public record and relevant to the proceeding?] 

 

o Commission for the Revision of the Rules of Professional Conduct, Proposed Rule 3.3 (Candor  

to the Tribunal) [Draft 11.1], February 2010 [relating primarily to California’s policy of strictly limiting 

disclosures of confidential client information and seeking to include a more detailed discussion of a 

lawyer’s obligations to cite legal authority in the controlling jurisdiction; proposed Rule not adopted]  

 

o Wendy L. Patrick, Don’t Lie to Me, California Bar Journal, April 2011 [MCLE self-study; An attorney’s 

duty of candor pervades every aspect of practicing law, in and outside the courtroom.]  *This article is 

included with this handout. 

 

o Diane Karpman, Balancing Professional Duties Can be Like Walking a Tight Rope, June 2010, California 

Bar Journal [Ethics byte; The duty not to mislead runs both ways.] 

 

o Wendy L. Patrick, A Lawyer’s Duty of Candor, California Bar Journal, April 2007 [MCLE self-study; 

Zealous representation can lead attorneys down a slippery slope right up to the ethical edge.] 

 

o Hon. Robert J. Cindrich, The Lawyer’s Duty of Candor to the Tribunal, JURIST (Benchmarks), October 23, 

2000 [problematic to cite a controlling case for only the parts favorable to your claim while omitting 

the parts unfavorable to your claim.  “The failure to acknowledge clear, known law is a problem.  It 

leads to the unsettling suggestion that litigation objectives are whatever one can slip past the court . . . 

Briefing the law for a court is not a cat-and-mouse game.”] 

 

o Hon. Robert J. Cindrich, Mincing, Parsing and Chopping:  More on the Duty of Candor, JURIST 

(Benchmarks), December 18, 2000 [misleading and a misrepresentation to take a quotation out of 

context.  “It is not inappropriate to forcefully argue subtle differences in the existing law as applied to 

the case at hand.  But wholesale mincing, parsing and chopping are techniques which should be 

confined to the kitchen.”] 

 

o Fortune et al., Modern Litigation and Professional Responsibility Handbook (2001) § 8.5.1, 329–330 

[“The obligation to disclose adverse legal authority is an aspect of the lawyer's role as ‘officer of the  

court.’ . . . lawyers should reveal cases and statutes of the controlling jurisdiction that the court needs 

to be aware of in order to intelligently rule on the matter. It is good ethics and good tactics to identify 

the adverse authorities, even though not directly adverse, and then argue why they are distinguishable 

or unsound. The court will appreciate the candor of the lawyer and will be more inclined to follow the 

lawyer's argument.”] 



 

 

__________________________________________________________________________________________ 

The Anthony M. Kennedy Inn of Court certifies that this activity has been approved for MCLE credit by the 

State Bar of California. 

 

Go to the Kennedy inn website at http://kennedyinn.org for complete presentation materials. 

 

To access Inn of Court Members Website 

1. Go to www.kennedyinn.org  

2. To get to “Members Only” section, click on “Members Only” 

3. Log in using generic member name (i.e., “Kennedy”) 

4. Password is “Ethics” 

5. Click on “Presentation Materials” and then click on the presentation’s title to access materials 

 


