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SACRAMENTO LEGAL: I’M SORRY, DID I SAY THAT OUT LOUD? 
(OR EX PARTE COMMUNICATIONS, WATCH WHAT YOU SAY!)

CAST OF CRAZY CHARACTERS (IN ORDER OF APPEARANCE)

BENNY CAIN – BOB JOHNSON
ADAM SEASHORE - SCOTT CAMERON

SOLLY SINESTRA – MARK MERIN
BILL BARKLOUDER (COURT CLERK) – ISAAC CHOY

AMBER (ASSOCIATE) - KATE SCARBOROUGH
JUDGE HARRY ICEBREAKER – TOM WAGNER  

LOLA LAW CLERK – KATHRYN MCKENZIE
BAILEY BAILIFF – STACY BOULWARE EURIE
BARNEY BARTENDER – LOREN McMASTER 

SUSIE SMART (AUTO INDUSTRY LAWYER) – DEBRA GIVENS

RELEVANT LEGAL AUTHORITIES:

California Rules of Court
California Rules of Court, Rule 379
Rule 379.  Ex Parte Applications and Orders

Rules of Professional Conduct
California Rules of Professional Conduct, Rule 5-300
Rule 5-300. Contact With Officials

(A) A member shall not directly or indirectly give or lend anything of value to a judge, 
official, or employee of a tribunal unless the personal or family relationship between the 
member and the judge, official, or employee is such that gifts are customarily given and 
exchanged. Nothing contained in this rule shall prohibit a member from contributing to the 
campaign fund of a judge running for election or confirmation pursuant to applicable law 
pertaining to such contributions.

(B) A member shall not directly or indirectly communicate with or argue to a judge or 
judicial officer upon the merits of a contested matter pending before such judge or judicial 
officer, except:



(1) In open court; or

(2) With the consent of all other counsel in such matter; or

(3) In the presence of all other counsel in such matter; or

(4) In writing with a copy thereof furnished to such other counsel; or

(5) In ex parte matters.

(C) As used in this rule, "judge" and "judicial officer" shall include law clerks, research 
attorneys, or other court personnel who participate in the decision-making process. 
(Amended by order of Supreme Court, operative September 14, 1992.)

Model Rules of Professional Conduct  3.5
Rule 3.5 Impartiality And Decorum Of The Tribunal

A lawyer shall not:

(a) seek to influence a judge, juror, prospective juror or other official by means prohibited 
by law;

(b) communicate ex parte with such a person during the proceeding unless authorized to do 
so by law or court order;

(c) communicate with a juror or prospective juror after discharge of the jury if:

(1) the communication is prohibited by law or court order;

(2) the juror has made known to the lawyer a desire not to communicate; or

(3) the communication involves misrepresentation, coercion, duress or harassment; 
or

(d) engage in conduct intended to disrupt a tribunal.

Code of Ethics for the Court Employees of California (Judicial Council) 
(See Attachment For Full Text)

 A fair and independent court system is essential to the administration of justice in a 
democratic society. Proper conduct by court employees inspires public confidence and trust 
in the courts, and conveys the values of impartiality, equity, and fairness that bring integrity 
to the court’s work. To advance these values and to achieve justice we believe certain moral 
principles should govern all that we do. We therefore commit ourselves to:



Tenet One Provide impartial and evenhanded treatment of all persons;
Tenet Two Demonstrate the highest standards of personal integrity, honesty, and 

truthfulness in all our professional and personal dealings, avoiding the 
misuse of court time, equipment, supplies, or facilities for personal 
business;

Tenet Three Behave toward all persons with respect, courtesy, and responsiveness, 
acting always to promote public esteem in the court system;

Tenet Four Safeguard confidential information, both written and oral, unless disclosure 
is authorized by the court, refusing ever to use such information for 
personal advantage, and abstain at all times from public comment about 
pending court proceedings, except for strictly procedural matters;

Tenet Five Refrain from any actual impropriety, such as:
• breaking the law,
• soliciting funds on the job,
• receiving gifts or favors related to court employment,
• accepting outside employment that conflicts with the court’s duties, or
• recommending private legal service providers;

Tenet Six Avoid any appearance of impropriety that might diminish the honor and 
dignity of the court;

Tenet Seven Serve the public by providing procedural assistance that is as helpful as 
possible without giving legal advice;

Tenet Eight Furnish accurate information as requested in a competent, cooperative, and 
timely manner;

Tenet Nine Improve personal work skills and performance through continuing 
professional education and development;

Tenet Ten Guard against and, when necessary, repudiate any act of discrimination or 
bias based on race, gender, age, religion, national origin, language, 
appearance, or sexual orientation;

Tenet Eleven Renounce any use of positional or personal power to harass another person 
sexually or in any other way based on that person’s religious beliefs, 
political affiliation, age, national origin, language, appearance, or other 
personal choices and characteristics; and

Tenet Twelve Protect the technological property of the court by preserving the 
confidentiality of electronically stored information and abstain from personal 
use of court computer systems and hardware.

The Code of Ethics contains guidelines to “clarify and embellish the tenets to which” court 
employees subscribe.  The following is a redacted version of the guidelines applicable to 
this skit. 

Guideline for Tenet One – IMPARTIALITY
All persons coming to the court for assistance are entitled to fair and equitable treatment, 



regardless of their personal behavior or legal situation. . . . While every court employee has 
the right to freedom of association or political expression, he or she does not have the right 
to take sides in a legal dispute, interject himself or herself into the legal decision-making 
process, second-guess a judge’s ruling, or give the appearance of partiality on a political 
issue that is likely to come before the court. The procedural integrity of the court must be 
protected at all times.

Guideline for Tenet Three - PROFESSIONALISM
Employment in the court system is a public trust engendered by the citizens’ confidence in 
the professional knowledge and competency and personal integrity of the officers and 
employees of the judicial branch. A professional knows every aspect of his or her job and 
can provide complete, understandable answers to the public’s questions. A professional 
presents a businesslike image of methodical and systematic efficiency and does not abuse 
the position of power that special knowledge affords.

Guideline for Tenet Four - CONFIDENTIALITY
Sensitive information acquired by court employees in the course of discharging their 
official duties should never be revealed until it is made a matter of public record. Sometimes 
breaches of confidentiality do not involve intentional disclosure of official court records but 
are the result of innocent and casual remarks about pending or closed cases, about 
participants in litigation, or about juries, any of which could give attorneys, litigants, and 
reporters confidential information.  Such remarks can seriously compromise a case or a 
person’s standing in the community. Court staff should discuss cases only for legitimate 
reasons, and should handle sensational or sensitive cases with great care.

Guideline for Tenet Five – IMPROPRIETY
Improprieties can take many forms.  Examples of improper behaviors include seeking any 
favor, soliciting any gift, or actually receiving any gift or the promise of one, . . . or 
accepting private employment in conflict with the proper discharge of official court duties.

Guideline for Tenet Six - APPEARANCE OF IMPROPRIETY
Court employees are expected to refrain from engaging not only in improper behavior, but 
also in behavior that others might perceive to be improper.  Any activity that gives the 
impression that court employees can be improperly influenced in the performance of their 
official duties is prohibited.

Guideline for Tenet Ten - DISCRIMINATION
Court employees are expected to treat each other and each user of court services equally and 
with compassion.  Equal access to the court system and equal treatment for all is the 
cornerstone of the administration of justice.

Selected Judicial Canons
CANON 3



A Judge Shall Perform the Duties of Judicial Office Impartially and
Diligently
B. Adjudicative Responsibilities
(7) A judge shall accord to every person who has a legal interest in a proceeding, or that 
person's lawyer, full right to be heard according to law.* A judge shall not initiate, permit, 
or consider ex parte communications, or consider other communications made to the judge 
outside the presence of the parties concerning a pending or impending proceeding, except 
as follows:

(a) A judge may obtain the advice of a disinterested expert on the law* applicable to a 
proceeding before the judge if the judge gives notice to the parties of the person consulted 
and the substance of the advice, and affords the parties reasonable opportunity to respond.

(b) A judge may consult with court personnel* whose function is to aid the judge in 
carrying out the judge's adjudicative responsibilities or with other judges.

(c) A judge may, with the consent of the parties, confer separately with the parties and their 
lawyers in an effort to mediate or settle matters pending before the judge.

(d) A judge may initiate ex parte communications, where circumstances require, for 
scheduling, administrative purposes, or emergencies that do not deal with substantive 
matters provided:
(i) the judge reasonably believes that no party will gain a procedural or tactical advantage as 
a result of the ex parte communication, and (ii) the judge makes provision promptly to 
notify all other parties of the substance of the ex parte communication and allows an 
opportunity to
respond.

(e) A judge may initiate or consider any ex parte communication when expressly authorized 
by law to do so.

ADVISORY COMMITTEE COMMENTARY

The proscription against communications concerning a proceeding includes 
communications from lawyers, law professors, and other persons who are not participants 
in the proceeding, except to the limited extent permitted by the exceptions noted in this 
Canon 3B(7).

This Canon does not prohibit a judge from initiating or considering an ex parte 
communication when authorized to do so by stipulation of the parties.

This Canon does not prohibit court staff from communicating scheduling information or 



carrying out similar administrative functions.

An appropriate and often desirable procedure for a court to obtain the advice of a 
disinterested expert on legal issues is to invite the expert to file an amicus curiae brief.

A judge must not independently investigate facts in a case and must consider only the 
evidence presented, unless otherwise authorized by law. For example, a judge is statutorily 
authorized to investigate and consult witnesses informally in small claims cases.

(9) A judge shall not make any public comment about a pending or impending proceeding 
in any court, and shall not make any nonpublic comment that might substantially interfere 
with a fair trial or hearing.  The judge shall require similar abstention on the part of court 
personnel subject to the judge's direction and control. This Canon does not prohibit judges 
from making statements in the course of their official duties or from explaining for public 
information the procedures of the court, and does not apply to proceedings in which the 
judge is a litigant in a personal capacity.

ADVISORY COMMITTEE COMMENTARY
The requirement that judges abstain from public comment regarding a pending or 
impending proceeding continues during any appellate process and until final disposition. 
This Canon does not prohibit a judge from commenting on proceedings in which the judge 
is a litigant in a personal capacity, but in cases such as a writ of mandamus where the judge 
is a litigant in an official capacity, the judge must not comment publicly.

E. Disqualification

A judge shall disqualify himself or herself in any proceeding in which disqualification is 
required by law.* In all trial court proceedings, a judge shall disclose on the record 
information that the judge believes the parties or their lawyers might consider relevant to the 
question of disqualification, even if the judge believes there is no actual basis for 
disqualification.

CANON 4

A Judge Shall So Conduct the Judge's Quasi-Judicial and Extrajudicial
Activities as to Minimize the Risk of Conflict with Judicial Obligations

A. Extrajudicial Activities in General

A judge shall conduct all of the judge's extrajudicial activities so that they do not
(1) cast reasonable doubt on the judge's capacity to act impartially;
(2) demean the judicial office; or
(3) interfere with the proper performance of judicial duties.



ADVISORY COMMITTEE COMMENTARY

Complete separation of a judge from extrajudicial activities is neither possible nor wise; a 
judge should not become isolated from the community in which the judge lives.

Expressions of bias or prejudice by a judge, even outside the judge's judicial activities, may 
cast reasonable doubt on the judge's capacity to act impartially as a judge. Expressions 
which may do so include jokes or other remarks demeaning individuals on the basis of a 
classification such as their race, sex, religion, sexual orientation, or national origin. See 
Canon 2C and accompanying Commentary.

Other Related Information
For more information and reference materials regarding the use of and reliance on animals 
in the Court and elsewhere as an accommodation please go to:
 HYPERLINK "http://www.psychdog.org" www.psychdog.org 

WEBSITE INSTRUCTIONS – Directions for viewing presentation materials (i.e. how to get program 
handouts):

Go to  HYPERLINK "http://www/kennedyinn.org" http://www.kennedyinn.org
Click on “Members Only”
Login using generic member name (i.e., “Kennedy”)
Enter Password “Ethics” 
Click on “Presentation Materials” and then click on the presentation’s title to access materials
Click on the materials within that program you wish to review.  Any document that appears will be a Word 
document.  You may chose at that point to read it on line, print it out completely, or print out only certain pages 
just as you would be able to do with any other Word document.  You may also print an MCLE Certificate of 
Attendance for yourself for any program this program year by clicking on the MCLE link.


