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Caperton v. Massey U.S. Supreme Court case No. 08-22, argued March 3, 2009:

The Caperton case arose from West Virginia. Originally, a business dispute 
between two coal companies, the case has become the central focus of a debate over 
campaign contributions in the judicial campaign arena. During the 2004 election season, 
and at the same time as the business dispute was on appeal, the CEO of one of the coal 
companies gave campaign contributions in the amount of $3 million dollars to a candidate 
for the West Virginia Supreme Court, who was seeking to unseat an incumbent justice. The 
contributions from the CEO constituted more than 60 percent of the total amount spent on 
behalf of candidate Brent Benjamin in the race. The result was victory for now-Justice 
Benjamin.  

The opposing party in the appeal, which had won a multi-million dollar verdict 
against the campaign contributing CEO’s company, sought to have Justice Benjamin recuse 
himself from hearing the appeal. Justice Benjamin decided that he could be impartial and 
then cast the deciding vote to reverse the jury’s verdict.

An appeal of the decision and specifically Justice Benjamin’s refusal to recuse was 
just heard by the U.S. Supreme Court and is being closely watched by State judicial 
councils, good government groups and many others. The issue presented is whether there 
has been a violation of the one party’s Due Process Clause rights in a case where there is 
an appearance of bias engendered by extremely large campaign contributions by the 
opposing litigant during the pendency of the litigation.   While the Court has recognized a 
requirement to recuse where a judge has a financial stake in the outcome of litigation, it has 
not before addressed the question of whether a constitutional requirement to recuse can 
arise in the campaign funding context.

Excerpts from the Oral Arguments before the U.S. Supreme Court included some 
of the following exchanges:

Mr. Olson: Thank you, Mr. Chief Justice, and may it please the court:
A fair trial in a fair tribunal is a fundamental constitutional right. That means not only the 
absence of actual bias, but a guarantee against even the probability of an unfair tribunal. In 
short –

Justice Scalia: Who says? Have we ever held that?
 
. . . [A long discussion of the cases in which there have been holdings of bias leading to 



required recusal and the question of whether contributions from groups as well as 
individuals could trigger recusal followed. Justice Kennedy brought up the issue of a 
standard that could be used]

Justice Scalia: You really have no test other than probability of bias. We can’t – we 
can’t run a system on – on such a vague standard.

Mr. Olson: I submit, Justice Scalia, you’re going to have to wipe out a lot of 
jurisprudence from this Court that uses terms like “appearance of bias,” “likelihood of 
bias.”

. . . . [Mr. Olson went on to refer to the amicus brief of the Conference of Chief Justices, 
which stated that there needs to be required recusal in situations of extraordinary campaign 
contributions by a party with a substantial stake in a pending matter which creates a 
probability or likelihood of bias.]

[Additional discussion of campaign finance regulations began with questions from Chief 
Justice Roberts and Justice Scalia.]

Justice Souter:  . . .  So, the nut of the question is, is the political process in process 
and is that a good reason for us to stay our hand in recognizing a new procedural or 
substantive due process right at this point?  

Mr. Olson: I think there are – there are more than one answer to that question. One, 
the political process to which you refer is spiraling out of control. There is a financial arms 
race in judicial elections in various States throughout the country, and the briefs –

[Citing to the Magna Carta for the proposition that “To no one will we sell justice,” Mr. 
Olson reserved the rest of his time.]

[Mr. Frey addressed the Court for the Respondents]

Justice Stevens: . . . Are you saying that appearances without any actual proof of 
bias could never be sufficient as a constitutional matter?

Mr. Frey: I think we are.

Justice Stevens: Is that your position?

Mr. Frey: We are saying that the Due Process Clause does not exist to protect the 
integrity or reputation of the State judicial systems.

[After much back and forth between Justice Stevens and Mr. Frey – Mr. Frey stated that 



appearances without actual bias should never amount to a constitutional violation in his 
opinion.]

Justice Stevens: The whole point of this case is that it has not been recognized. We 
have never confronted a case as extreme as this before. This fits the standard that Potter 
Stewart articulated when he said “I know it when I see it.”

These excerpts and the complete transcript can be found at  HYPERLINK "http://
www.supremecourtus.gov/oral_arguments/argument_transcripts/08-22.pdf" http://
www.supremecourtus.gov/oral_arguments/argument_transcripts/08-22.pdf (accessed 
March 9, 2009).

Republican Party of Minnesota v. White, 536 U.S. 765 (2002):

The U.S. Supreme Court struck down a Minnesota judicial rule which prohibited 
candidates for judicial office from “announcing” their views on political or legal issues. The 
Court found that judicial candidates have a First Amendment right to freely speak and 
announce positions. Accordingly, the Court applied strict scrutiny to the rule. Minnesota 
advanced a State interest in judicial impartiality and the appearance of judicial impartiality. 

The Supreme Court found that the law was not narrowly tailored to promote a 
compelling state interest. In so doing, the Court looked at three different meanings of 
“impartiality”: (1) lack of bias for or against particular parties likely to come before the 
judge; (2) lack of preconception in favor or against a particular legal view; and (3) 
preservation of judicial openmindedness. As to the first definition, the Court held that the 
law targeted issues, not parties, so it was not narrowly tailored to ensure a lack of bias for 
or against parties. As to the second definition, the Court found the interest not to be 
compelling. The majority opinion indicated that judges do have predispositions regarding 
the law, and that it is desirable for them to have such opinions. As to the third definition, 
the Court determined that the “announce clause” was underinclusive in its efforts to ensure 
judicial openmindedness because the restriction was limited to the duration of the election.

Justice O’Connor concurred in the White case and expressed her disapproval of 
judicial elections in her opinion. Since leaving the Court she has publicly expressed concern 
over the role White has had in the increased politicization of judicial campaigns. The four 
justices who dissented in the White case expressed concern about the failure of the majority 
to distinguish between the rules of engagement for political campaigns and judicial 
campaigns based on the different roles the judiciary and political branches play in our 
system. 

Canon 5, subsections B, C, and D of the California Code of Judicial Ethics, amended by 



the Supreme Court effective January 1, 2008 which states:

B. Conduct During Judicial Campaigns

A candidate for election or appointment to judicial office shall not (1) make 
statements to the electorate or the appointing authority that commit the candidate 
with respect to cases, controversies, or issues that could come before the courts, or 
(2) knowingly, or with reckless disregard for the truth, misrepresent the identity, 
qualifications, present position, or any other fact concerning the candidate or his or 
her opponent.

ADVISORY COMMITTEE COMMENTARY

This code does not contain the “announce clause” that was the subject of the 
United States Supreme Court’s decision in Republican Party of Minnesota v. White 
(2002) 536 U.S. 765.  That opinion did not address the “commit clause,” which is 
contained in Canon 5B(1).  The phrase “appear to commit” has been deleted 
because, although judicial candidates cannot promise to take a particular position 
on cases, controversies, or issues prior to taking the bench and presiding over 
individual cases, the phrase may have been overinclusive.

Canon 5B(2) prohibits making knowing misrepresentation, including false or 
misleading statements, during an election campaign because doing so would 
violate Canons 1 and 2A, and may violate other canons. (Canon 5B amended 
effective December 22, 2003.)

C. Speaking at Political Gatherings

Candidates for judicial office may speak to political gatherings only on their own 
behalf or on behalf of another candidate for judicial office.

D. Measures to Improve the Law

Except as otherwise permitted in this Code, judges shall not engage in any political 
activity, other than in relation to measures concerning the improvement of the law, 
the legal system, or the administration of justice.

As defined in the Terminology section of this Code, the term “candidate” is a person 
seeking election for or retention of judicial office by election.  A person becomes a 
candidate for judicial office as soon as he or she makes a public announcement of 
candidacy, declares or files as a candidate with the election authority, or authorizes 



solicitation or acceptance of contributions or support.  The term “candidate” has the 
same meaning when applied to a judge seeking election to nonjudicial office, unless 
on leave or absence.  
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February 7, 2009

“Money and State Court Elections Under Scrutiny,” by Bruce Moyer, The Federal Lawyer, 
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“2008 Supreme Court Elections: More Money, More Nastiness, More Fed-Up Voters 
fighting Back,” by Bert Brandenberg (Executive Director, Justice at Stake) The Bench (The 
Official Journal of the California Judges Association), Winter 2008, pp. 12-13

“Torts and Courts,” The Economist,  HYPERLINK "http://www.economist.com" 
www.economist.com, April 10, 2008

“Elections for Judges Are Getting Nastier,” by Emma Schwartz, US News and World 
Report,  HYPERLINK "http://www.usnews.com" www.usnews.com, posted April 4, 
2008

“The Big Bopper,” by Terry Carter, ABA Journal, November 2006, pp. 31-35

The Appeal, by John Grisham, 2008

Justice at Stake Campaign,  HYPERLINK "http://www.justiceatstake.org" http://
www.justiceatstake.org (March 9, 2009); Website devoted to issues involving judicial 
campaigns.

Brennan Center for Justice,  HYPERLINK "http://www.brennancenter.org" 
www.brennancenter.org;The Brennan Center for Justice at New York University School of 
Law is a non-partisan public policy and law institute that focuses on fundamental issues of 
democracy and justice. 

“Can Judges Be Bought?” “Parade” magazine, Sunday March 8, 2009 edition of The 
Sacramento Bee at p. 10.
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