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The Supreme Court of California adopted a proposed new rule 3-100, Rules of 
Professional Conduct of the State Bar of California, pursuant to Business and Professions 
Code §6076.  The new rule provides consistency between the California Business & 
Professions Codes, Evidence Code and the Professional rules Responsibility.

Rule 3-100.  Confidential Information of a Client   
A member shall not reveal information protected from disclosure by Business 
and Professions Code section 6068, subdivision (e)(1) without the informed 
consent of the client, or as provided in paragraph (B) of this rule.   

A member may, but is not required to, reveal confidential information 
relating to the representation of a client to the extent that the member 
reasonably believes the disclosure is necessary to prevent a criminal act 
that the member reasonably believes is likely to result in death of, or 
substantial bodily harm to, an individual. 

 
Before revealing confidential information to prevent a criminal act as provided 
in paragraph (B), a member shall, if reasonable under the circumstances:   

Make a good faith effort to persuade the client: (i) not to commit or to continue the criminal act or 
(ii) to pursue a course of conduct that will prevent the threatened death or substantial bodily harm; 
or do both (i) and  (ii); and    
Inform the client, at an appropriate time, of the member’s ability or decision to reveal information 
as provided in paragraph (B).      

In revealing confidential information as provided in paragraph (B), the member’s 
disclosure must be no more than is necessary to prevent the criminal act, given 
the information known to the member at the time of the disclosure.

  
A member who does not reveal information permitted by paragraph (B) does not 
violate this rule.

HISTORY 

Assembly bill AB1101 was introduced during the 2003-2004 legislative 
sessions, to amend §6068(e), the statutory duty of attorney-client confidentiality.  
AB 1101 amended the statutory duty to include an express exception that permits, 
but does not require, an attorney’s disclosure of certain confidential information.

§6068 (e) it is the duty of an attorney to do all of the following:

(e)(1) To maintain inviolate the confidence, and at every peril to himself or herself to 
preserve the secrets, of his or her client.
(2) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal 
confidential information relating to the representation of a client to the extent that the 
attorney reasonably believe the disclosure is necessary to prevent a criminal act that the 
attorney reasonably believes is likely to result in death of, or substantial bodily harm to, 



an individual.  (Bus. & Prof. Code §6068(2), as amended.

The attorney’s ethical duty of confidentiality under the business and Professions 
Code is broader than the attorney client privilege. It extends to all information 
gained in the professional relationship that the client has kept secret or the 
disclosure of which would likely be harmful or embarrassing to the client. In Re 
Jordan (1974) 12 Cal.3d 575, 580 [116 Cal. Rptr.371].

Amendment to Evidence Code §956.5 

AB1101 also amended the evidentiary attorney-client privilege by expanding an 
existing statutory exception applicable to confidential communications concerning a client’s 
criminal act that is likely to result in death or substantial bodily harm.  As amended, the 
exception to evidentiary privilege deletes the limitation that the criminal act be an act 
perpetrated by the client, thus making the evidentiary standard parallel to the amended 
statutory duty of confidentiality. Evidence Code 956.5 states:

There is no privilege under this article if the lawyer reasonably believes that 
disclosure of any confidential communication relating to representation of a 
client is necessary to prevent a criminal act that the lawyer reasonably believes is 
likely to result in death of, or substantial bodily harm to, an individual. 

The impetus for amending the Rules of Professional Conduct was that the legislature 
determined that issues were raised by implementing the statutory changes.  Some of the 
issues include:

Whether an attorney must inform a client or prospective client about the attorney’s 
discretion to reveal the client’s or prospective client’s confidential information to the 
extent that the attorney reasonably believes that the disclosure is necessary to 
prevent a criminal act that the attorney reasonably believes is likely to result in the 
death of, or substantial bodily harm to, an individual.
Whether an attorney must attempt to dissuade the client from committing the 
perceived criminal conduct prior to revealing the client’s confidential information, 
and how those conflicts might be avoided or minimized.
Whether conflict-of-interest issues between the attorney and the client arise once the 
attorney elects to disclose the client’s confidential information, and how those 
conflicts might be avoided or minimized.

Rule 3-100 is intended to address these issues by establishing standards for an attorney’s 
exercise of the new exception. 

ISSUES to consider when applying the new rule 3-100
Has an attorney client relationship been formed?
Volunteered services. Miller v. Metzinger, 91 Cal.App.3d 31 39.
Previous representation. IBM Corp. v. Levin (3d1978)579 F.2d 271,281.



Scope of representation. Beery v. State Bar (1987) 43 Cal.3d 802

Consultation in confidence. In re Marriage of Zimmerman (1993) 16 Cal.App.4th 
556.
Reasonable belief by client that he or she is being represented by attorney. 

Westinghouse Electric Corp. v. Kerr-McGee Corp. (7th Circ. 1978) 580 F.2d 1311.
If an attorney client relationship has not been formed does the lawyer, nevertheless 
owe a duty of confidentiality because Lawyer, by words or conduct, may have 
manifested a willingness to engage in preliminary consultation for purpose or 
providing legal advice or services, and any confidential information was 
communicated to the lawyer.
Avoidance of formation by express actions or words Fox v. Pollack 181 Cal. App.
3d 954, 959

Disclaimer in advance of discussion. People v. Gionis 9 Cal.4th 1196.

POLICY and PUBLIC INTERESTS

The new rule 3-100 was intended to convey the important balancing of competing 
public interests: preserving confidentiality to encourage client candor and ensure the 
effective administration of justice vs. disclosure of confidential information to prevent the 
harm threatened by a criminal act.  Wide discretion as to how best to achieve the goal of 
preventing the harm has been granted to the attorney.  Importantly, when client consent is 
not available, the attorney must persuade client not to commit the criminal act.  This 
addresses the issue of the attorney as a counselor.   The new rule allows has a unique 
educational component.  The rule informs the attorney that the duty of confidentiality 
resides in statute while at the same time giving lawyers access to relevant statutory language 
in the discussion section. Unlike the ABA Model Rules of Professional Conduct, the 
format of 3-100 incorporates by reference the duty of confidentiality in §60689e) and 
promotes an attorney’s careful consultation of both the statute and the rule.

The adoption of the permissive death/bodily harm confidentiality exception reflects 
the public policy that is consistent with the ethical rules adopted in a majority of stats.  
Importantly, the ABA suggests that California’s policy may be unique to the extent that the 
rule contains detailed guidance on how an attorney may implement the exception and still 
acknowledge and account for the other rules of professional responsibility.  

California’s adoption of 3-100 is significant because the State has a long history of 
opposing exceptions to the ethical duty of confidentiality. For example, California has 
resisted the concept and such policy to address fraudulent activity.  A rationale for this 
reluctance can be found in commentary to new Rule 3-100 that states:

“The duty to preserve the confidentiality of client information involves public policies of 
paramount importance. (In Re Jordan (1974) 12 Cal.3d 575, 580 [116 Cal. Rptr.371].  



Preserving the confidentiality of client information contributes to the trust that is the 
hallmark of the client-lawyer relationship.  The client is thereby encouraged to seek legal 
assistance and to communicate fully and frankly with the lawyer even as to embarrassing 
or legally damaging subject matter.  The lawyer needs this information to represent the 
client effectively and, if necessary, to advise the client to refrain from wrongful conduct.”
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 This language corresponds and is identical to the exception language in §6068(e)(2). Prior to revealing 
information as permitted under paragraph B, the member attorney must, if reasonable under the 
circumstances, make a good faith effort to persuade the client to avoid the criminal act or threatened harm.  
Such factors include: amount of time member has to make decision about disclosure; whether client or 
third party has made similar threats before and whether they have ever acted or attempted to act upon them; 
whether member believes their efforts to persuade client or third party not to engage in criminal conduct 
have or have not been successful; the extent of adverse effect to client’s constitutional rights; the extent of 
other adverse effects to the client that may result form disclosure contemplated by the member; and the 
nature and extent of the information that must be disclosed. 3-100 Discussion ¶6.
 If attorney successfully persuades the client to refrain from proposed criminal conduct the option to make 
permissive disclosure dissolves. Factors to be considered when determining an appropriate time, if any, to 
inform client are embodied in the “flexible factor analysis.” Factors include: whether the client is an 
experienced user of legal services; the frequency of the member’s contact with the client; the nature and 
length of the professional relationship with the client; whether the client discussed the member’s duty of 
confidentiality or any exceptions to that duty; the likelihood that the client’s matter will involved 
information within ¶B; the member’s belief that so informing the client is likely to increase the likelihood 
that a criminal act likely to result in death of, or substantial bodily harm to, an individual; and the 
member’s belief that good faith efforts to persuade a client not to act on a threat have failed. 3-100 



Discussion ¶9.


