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Formation of Implied Attorney/Client Relationship1 

 
Implied-in-fact attorney-client relationships are based upon the facts and circumstances of each 
case.  Miller v. Metzinger (1979) 91 Cal.App.3d 31, 39; Hecht v. Superior Court (1987) 192 
Cal.App.3d 560, 565-566. 
 
Expectation of the client based on how the situation appears to a reasonable person in the client’s 
position.  Responsible Citizens v. Superior Court (1993) 16 Cal.App.4th 1717, 1733; Flatt v. 
Superior Court (1994) 9 Cal.4th 275, 281. 
 
Attorney-client relationship may be implied where the prospective client has manifested intent to 
seek legal advice and has reasonable expectation that they are consulting attorney in a 
professional capacity.  Westinghouse Elec. Corp. v. Kerr-McGee Corp. (7th Cir. 1978) 580 F.2d 
1311, 1319. 
 
A purported client’s state of mind by itself is insufficient to create an attorney-client relationship 
unless reasonably induced by the attorney’s statements or conduct.  Fox v. Pollack (1986) 181 
Ca.App.3d 954, 959. 
 
Attorney-client relationship can arise during casual conversations.  Fact that parties are close 
friends or related does not preclude the creation of an attorney-client relationship.  See generally,  
Brydonjack v. Rieck (1935) 5 Cal.App.2d 219, 222-23 (attorney and client were friends and 
socialized, client paid attorney, formal retainer agreement not signed until months later; attorney-
client relationship may commence before agreement entered). 
 
Depending on circumstances, initial consultation between attorney and prospective client may 
give rise to attorney-client relationship.  See Miller v. Metzinger (1979) 91 Cal.App.3d 31, 40. 
 
Attorney-client or fiduciary relationship exists where confidential information was disclosed 
during initial consultation, even if attorney was not formally hired.  People e rel. Dept. of 
Corporations v. SpeeDee Oil Change Systems, Inc. (1999) 20 Cal.4th 1135, 1148. 
 
The seeking and giving of legal advice is itself enough to create a “prima facie” attorney-client 
relationship.  Beery v. State Bar (1987) 43 Cal.3d 802, 811-12 (client asked attorney to represent 
her, gave attorney relevant documents, and attorney did work on matter). 
 

                                                        
1 Includes excerpts from California Practice Guide, Professional Responsibility, P. Vapnek, et al., at §3.43, et seq. 
(2012). 
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Attorney-client relationship can be established when attorney offers to investigate a case, 
volunteers legal services or provides legal advice even where no fee agreement exists.  Beery v. 
State Bar (1987) 43 Cal.3d 802, 811-12; Matter of Peavey (Rev. Dept. 2002) 4 Cal. State Bar Ct. 
Rptr. 483, 489; Miller v. Metzinger (1979) 91 Cal.App.3d 31, 39. 
 
No attorney-client relationship arises when a lawyer is consulted in a non-legal capacity, e.g., as 
expert consultant or lobbyist.  See Benninghoff v. Superior Court (2006) 136 Cal.App.4th 61, 72. 
 

Client Secrets2 
 

A client “secret” refers to information gained in the professional relationship that the client has 
requested be held inviolate or the disclosure of which would be embarrassing or likely detrimental 
to the client.  Cal. State Bar Formal Op. 1993-133, 1988-96, 1986-87, 1981-58, 1980-52; see 
Cal. Bus. & Prof. Code 6068(e)(1). 
 
Duty to protect client secrets not limited to information communicated in confidence by client; it 
applies to all information relating to client representation, regardless of source.  See Los Angeles 
Bar Ass’n Form Op. 436 (1985); ABA Model Rule 1.6(a), Comment (3); see also ABA Form Op. 
98-411.  Compare attorney-client privilege which protects disclosure of “confidential 
communications” between attorney and client.  Cal. Evid. Code 954. 
 
Attorney prohibited from disclosing matters of public record that have been communicated to 
attorney in confidence and might cause client (or former client) public embarrassment.  Matter of 
Johnson (Rev. Dept. 2000) 4 Cal. State Bar Ct. Rptr. 179, 189-90 (client’s prior felony 
conviction). 
 
Types of information protected: client’s identity where disclosure would expose client to civil or 
criminal liability; client’s whereabouts (see People v. Johnson (1968) 258 Cal.App.2d 705, 710); 
client’s fee agreement (Cal. Bus. & Prof. Code 6068(e)(1)); client’s criminal or unlawful conduct, 
except as permitted by Bus. & Prof Code 6068(e)(2); unlawful activity by agent of entity client; 
client’s erratic behavior, e.g., attorney may not initiate conservatorship proceedings without 
consent (Cal. State Bar Form. Op. 1989-112); financial information about client; client 
settlements; embarrassing personal information (Dixon v. State Bar (1982) 32 Cal.3d 728, 735). 
 

California Rules of Professional Conduct3 
 
Rule 1-300 Unauthorized Practice of Law 
 

(A) A member shall not aid any person or entity in the unauthorized practice of law. 
  
(B) A member shall not practice law in a jurisdiction where to do so would be in violation 
of regulations of the profession in that jurisdiction. 

                                                        
2 California Practice Guide, Professional Responsibility, P. Vapnek, et al., at §7.41, et seq. (2012). 
3 Full text at http://rules.calbar.ca.gov/Rules/RulesofProfessionalConduct.aspx 
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Rule 2-100 Communications with a Represented Party 
 

(A) While representing a client, a member shall not communicate directly or indirectly 
about the subject of the representation with a party the member knows to be represented 
by another lawyer in the matter, unless the member has the consent of the other lawyer. 
  
(B) For purposes of this rule, a "party" includes: 
  
 (1) An officer, director, or managing agent of a corporation or association, and a 
partner or managing agent of a partnership; or 
 
 (2) An association member or an employee of an association, corporation, or 
partnership, if the subject of the communication is any act or omission of such person in 
connection with the matter which may be binding upon or imputed to the organization for 
purposes of civil or criminal liability or whose statement may constitute an admission on 
the part of the organization. 
  
(C) This rule shall not prohibit: 
  
 (1) Communications with a public officer, board, committee, or body; or 
 
 (2) Communications initiated by a party seeking advice or representation from an 
independent lawyer of the party's choice; or 
 
 (3) Communications otherwise authorized by law. 

 
Rule 3-100 Confidential Information of a Client 
 

(A) A member shall not reveal information protected from disclosure by Business and 
Professions Code section 6068, subdivision (e)(1) without the informed consent of the 
client, or as provided in paragraph (B) of this rule. 
 
(B) A member may, but is not required to, reveal confidential information relating to the 
representation of a client to the extent that the member reasonably believes the disclosure 
is necessary to prevent a criminal act that the member reasonably believes is likely to result 
in death of, or substantial bodily harm to, an individual.4 
 
(C) Before revealing confidential information to prevent a criminal act as provided in 
paragraph (B), a member shall, if reasonable under the circumstances: 
 
 (1) make a good faith effort to persuade the client: (i) not to commit or to continue 
the criminal act or (ii) to pursue a course of conduct that will prevent the threatened death 

                                                        
4  See also, P. Vapnek, et al., California Practice Guide, Professional Responsibility, § 7.137, et seq. (2009) 
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or substantial bodily harm; or do both (i) and (ii); and 
 
 (2) inform the client, at an appropriate time, of the member's ability or decision to 
reveal information as provided in paragraph (B). 
 
(D) In revealing confidential information as provided in paragraph (B), the member's 
disclosure must be no more than is necessary to prevent the criminal act, given the 
information known to the member at the time of the disclosure. 
 
(E) A member who does not reveal information permitted by paragraph (B) does not 
violate this rule. 

 
Rule 3-110 Failing to Act Competently 
 

(A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal 
services with competence. 
  
(B) For purposes of this rule, "competence" in any legal service shall mean to apply the 1) 
diligence, 2) learning and skill, and 3) mental, emotional, and physical ability reasonably 
necessary for the performance of such service. 
  
(C) If a member does not have sufficient learning and skill when the legal service is 
undertaken, the member may nonetheless perform such services competently by 1) 
associating with or, where appropriate, professionally consulting another lawyer 
reasonably believed to be competent, or 2) by acquiring sufficient learning and skill before 
performance is required. 
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