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The body of law governing the attorney-client privilege and duty of 
confidentiality is comprised of federal and state legislation, court rules, 
and case law. Below is a sampling of state court decisions  based on 
California’s court rules, case law, or legislation pertaining to the issue of 
an attorney’s duty regarding client confidentiality. 
 

CASE LAW AND RELATED LEGAL OPINIONS: 
 
The broad ethical duty of confidentiality should not be confused with the 
narrower attorney-client privilege. The professional duty of confidentiality 
encompasses all information relating to representation and prevents a lawyer 
from voluntarily disclosing client information absent implied or express client 
consent. See Commercial Standard Title Co., Inc. v. Superior Court (1979) 92 
Cal.App.3d 934, 155 Cal.Rptr. 393. On the other hand, the attorney-client 
privilege only protects client communications made to a lawyer for the purpose 
of obtaining legal advice. See Geoffrey C. Hazard, Jr., et al., The Law and Ethics 
of Lawyering, at 220-349 (2d ed.1994). 
 
The attorney-client privilege is not limited to litigation-related communications, 
since the applicable provisions of the Evidence Code do not use the terms 
"litigation" or "legal communications" in their description of privileged 
disclosures but instead specifically refer to "the accomplishment of the 
purpose" for which the lawyer was consulted. See West's Ann.Cal.Evid.Code §§ 
912, 952. STI Outdoor v. Superior Court (2001), 91 Cal.App.4th 334. 

Although many courts emphasize that the attorney-client privilege should 
be strictly applied to communications between attorney and client, the 
attorney-client privilege extends beyond the immediate attorney-client 
relationship to include an attorney's partners, associates, and office staff 
members (e.g., secretaries, file clerks, telephone operators, messengers, 
law clerks) who work with the attorney in the ordinary course of their 
normal duties. However, the presence of a third party who is not a 
member of the attorney's firm will sometimes defeat a claim for privilege, 
even if that third person is a member of the client's family. 

In the criminal context, the attorney-client privilege is of particular 
significance. In order to obtain full benefits to the right to counsel, an 
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accused must have the assurance of confidentiality and privacy of 
communication with his or her attorney. See Barber v. Municipal Court 
(1979) 24 Cal.3d 742, 157 Cal.Rptr. 658; Fisher v. United States (1976) 
425 U.S. 391, 48 L.Ed.2d 39, 96 S.Ct. 1569. Otherwise, the client is likely 
to be reluctant to confide in the lawyer, making it impossible for the 
lawyer to provide fully informed advice.  

The ethical duty traditionally has been understood to be broader than the 
attorney-client privilege and to preclude lawyer disclosure of client information 
when disclosure would be embarrassing or would likely be harmful to the 
client, absent client consent.  
 
The terms “confidential” and “secrets” have developed their own usage. 
California State Bar Formal Opn. No. 1981-58: In the context of Business and 
Professions Code (B&PC) § 6068(e), “secrets” is not limited to attorney-client 
communications. “This ethical precept, unlike the evidentiary privilege, exists 
without regard to the nature or source of information or the fact that others 
share the knowledge.” Any “information gained in the professional relationship 
that the client has requested be held inviolate or the disclosure of which would 
be embarrassing or would likely be detrimental to the client” is a secret which 
must be preserved. (Citations omitted.) 

The duty of confidentiality is owed to prospective, current and former 
clients. See Swidler & Berlin v. United States (1998) 524 U.S. 899; David 

Welch Co. v. Erskine & Tulley (1988) 203 Cal.App.3d 884; Earl Scheib, Inc. 
v. Superior Court (1967) 253 Cal.App.2d 703, 708. In light of the fact that 
the duty applies to prospective, present and former clients, Evidence Code 
§ 951 defines a “client” as any person who directly or through an 
authorized representative consults a lawyer for the purpose of retaining 
the lawyer or securing legal service or advice. 

An attorney must refrain from divulging a client’s secrets or confidences. 
See Stockton Theaters, Inc. v. Palermo (1953) 121 Cal.App.2d 616. 
Therefore, an attorney must not act in a way where such secrets or 
confidences or knowledge of the client’s affairs learned in the course of the 
prior employment can be used to the former client’s disadvantage. See 
Wutchumna Water Co. v. Bailey (1932) 216 Cal. 564. It is the possibility 
that there will be a breach of confidence, not the actual use or misuse of 
confidential information that triggers the disqualification of an attorney. 
See Woods v. Superior Court (1983) 149 Cal.App.3d 931, 197 Cal.Rptr. 
185; Trone v. Smith (9th Cir. 1980) 621 F.2d 994. 

The rule of confidentiality is aimed at preventing the dishonest 
practitioner from fraudulent conduct and the honest practitioner from 
being put in a position to choose conflicting interests or be led to reconcile 
conflicting interests. Under B&PC §6068(e), the duty to preserve client 
information is broad and exacting; it is violated even by a revelation made 
with honest intentions and motives. See Earl Scheib, Inc. v. Superior Court 
(1967) 253 Cal.App.2d 703, 61 Cal.Rptr. 386.  
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STATUTORY PRIVILEGES AND DUTIES 
 
The privileges and duties of confidentiality are frequently misunderstood by the 
public. Lawyers are often criticized for withholding information that the layman 
believes should have been disclosed in the interests of discovering the truth or 
preventing the possibility of harm. Yet, the lawyer’s duty of confidentiality is 
first and foremost a duty owed to the client, not the general public.  
 
The term “client confidential information” refers to the lawyer’s professional 
obligations under B&P Code §6068(e):  
An attorney's obligation to maintain client confidences is not governed by the 
CRPC but by California B&P Code§ 6068(e), which states that "[i]t is the duty of 
an attorney ... [t]o maintain inviolate the confidence, and at every peril to 
himself or herself to preserve the secrets, of his or her client." 
 

Privileged Communication Holders under Evidence Code §912: 
 
(a) Except as otherwise provided in this section, the right of any person to claim 
a privilege provided by §§ 954-1037.5 is waived with respect to a 
communication protected by the privilege if any holder of the privilege, without 
coercion, has disclosed a significant part of the communication or has 
consented to disclosure made by anyone.  
 
(b) Where two or more persons are joint holders of a privilege provided by §§ 
954-1037.5, a waiver of the right of a particular joint holder of the privilege to 
claim the privilege does not affect the right of another joint holder to claim the 
privilege. 
 
(c) A disclosure that is itself privileged is not a waiver of any privilege. 
 
(d) A disclosure in confidence of a communication that is protected by a 
privilege provided by §§954-1037.5, when disclosure is reasonably necessary 
for the accomplishment of the purpose for which the counselor was consulted, 
is not a waiver of the privilege. 
 

Specific Privilege Holders under  Evidence Code subject to §912: 
 
§§950-962 regarding the confidential communications between Attorney-Client 
and assertion of the privilege 
 
§§980-987 regarding confidential spousal communications and privilege not to 
testify against a spouse 
 
 
§§1030-1034 Clergy-Penitent regarding the confidential communication 
between clergy and penitent and assertion of the privilege  
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CRPC RULE 3-100 MENDS CONFLICT BETWEEN EVIDENCE 
CODE 956.5 AND B&P CODE §6068(e) 
 
In addition to the  B&P Code, all attorneys are ethically bound by the California 
Rules of Professional Conduct (CRPC). CRPC Rule 3-100, Confidential 
Information of a Client, states that: 
(A) A member shall not reveal information protected from disclosure by B&P 
Code § 6068 (e) (1) without the informed consent of the client, or as provided in 
paragraph (B) of this rule. 
 
(B) A member may, but is not required to, reveal confidential information 
relating to the representation of a client to the extent that the member 
reasonably believes the disclosure is necessary to prevent a criminal act that 
the member reasonably believes is likely to result in death of, or substantial 
bodily harm, to an individual. 
 
(C) Before revealing confidential information to prevent a criminal act as 
provided in paragraph (B), a member shall, if reasonable under the 
circumstances: 
(1) make a good faith effort to persuade the client: (i) not to commit or to 
continue the criminal act or (ii) to pursue a course of conduct that will prevent 
the threatened death or substantial bodily harm; or do both (i) and (ii); and 
(2) inform the client, at an appropriate time, of the member's ability or decision 
to reveal information as provided in paragraph (B). 
 
(D) In revealing confidential information as provided in paragraph (B), the 
member's disclosure must be no more than is necessary to prevent the criminal 
act, given the information known to the member at the time of the disclosure. 
 
(E) A member who does not reveal information permitted by paragraph (B) does 
not violate this rule. 
 
CPRC Rule 3-100 provides a narrow exception to duty of confidentiality.  
Notwithstanding the important public policies promoted by lawyers adhering to 
the core duty of confidentiality, the overriding value of life permits disclosures 
otherwise prohibited under B&P Code §6068(e)(1). Paragraph (B), which 
restates B&P Code § 6068(e)(2), identifies a narrow confidentiality exception, 
absent the client's informed consent, when a member reasonably believes that 
disclosure is necessary to prevent a criminal act that the member reasonably 
believes is likely to result in the death of, or substantial bodily harm to an 
individual. Evidence Code §956.5, which relates to the evidentiary attorney-
client privilege, sets forth a similar express exception. Although a member is 
not permitted to reveal confidential information concerning a client's past, 
completed criminal acts, the policy favoring the preservation of human life that 
underlies this exception to the duty of confidentiality and the evidentiary 
privilege permits disclosure to prevent a future or ongoing criminal act. 
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The Anthony M. Kennedy Inn of Court certifies that this activity has been 
approved for MCLE credit by the State Bar of California. 
 
Go to the Kennedy Inn website at http://kennedyinn.org for complete 
presentation materials. 
 
To Access Inn of Court Members Website  
1. Go to www.kennedyinn.org 
2. To get to “Members Only” section, click on “Members Only” 
3. Log in using generic member name (i.e., “Kennedy”) 
4. Password is “Ethics”  
5. Click on Presentation Materials and then click on the presentation’s title 

to access materials 
 


