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CONSTITUTIONAL PROVISIONS

Cal. Const. art. I, § 31:

(a) The State shall not discriminate against, or grant preferential treatment to, any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting.…
(f) For the purposes of this section, “State” shall include, but not necessarily be limited to, the State itself, any city, county, city and county, public university system, including the University of California, community college district, school district, special district, or any other political subdivision or governmental instrumentality of or within the State.
(g) The remedies available for violations of this section shall be the same, regardless of the injured party's race, sex, color, ethnicity, or national origin, as are otherwise available for violations of then-existing California antidiscrimination law. . . 

UNITED STATES SUPREME COURT OPINIONS

Groff v. Dejoy, 600 U.S. 447 (2023):

On June 29, 2023, the United States Supreme Court held that Title VII requires an employer that denies a religious accommodation to show that the burden of granting an accommodation would result in substantial increased costs in relation to the conduct of its particular business, “tak[ing] into account all relevant factors in the case at hand, including the particular accommodations at issue and their practical impact in light of the nature, size, and operating cost of an employer.”

The Court also clarified that: (1) because Title VII requires an assessment of the effect of a possible accommodation on “the conduct of the employer’s business,” impacts on coworkers are relevant only to the extent they affect the conduct of the business, and bias or hostility to a religious practice or accommodation cannot supply a defense; and (2) faced with an accommodation request like the one at issue (not working on Sundays due to religious beliefs), an employer must consider other options if it legitimately concludes that forcing other employees to work overtime would constitute an undue hardship.

Students for Fair Admissions, Inc. v. President & Fellows of Harvard College/Students for Fair Admissions, Inc. v. University of North Carolina, et al., 600 U.S. 181 (2023):

On June 29, 2023, the United States Supreme Court held that the race-conscious admissions programs used by Harvard College and University of North Carolina violated the Equal Protection Clause of the Fourteenth Amendment and Title VI of the Civil Rights Act of 1964, effectively striking down the use of affirmative action programs for college and university admissions across the country. However, the Court specified that “At the same time, nothing prohibits universities from considering an applicant’s discussion of how race affected the applicant’s life, so long as that discussion is concretely tied to a quality of character or unique ability that the particular applicant can contribute to the university.”



· Statement from EEOC Chair Charlotte A. Burrows on Supreme Court Ruling on College Affirmative Action Programs (https://www.eeoc.gov/newsroom/statement-eeoc-chair-charlotte-burrows-supreme-court-ruling-college-affirmative-action):

Today’s Supreme Court decision effectively turns away from decades of precedent and will undoubtedly hamper the efforts of some colleges and universities to ensure diverse student bodies. That’s a problem for our economy because businesses often rely on colleges and universities to provide a diverse pipeline of talent for recruitment and hiring.  Diversity helps companies attract top talent, sparks innovation, improves employee satisfaction, and enables companies to better serve their customers.

However, the decision in Students for Fair Admissions, Inc. v. President & Fellows of Harvard College and Students for Fair Admissions, Inc. v. University of North Carolina does not address employer efforts to foster diverse and inclusive workforces or to engage the talents of all qualified workers, regardless of their background. It remains lawful for employers to implement diversity, equity, inclusion, and accessibility programs that seek to ensure workers of all backgrounds are afforded equal opportunity in the workplace.

303 Creative LLC v. Elenis, 600 U.S. 570 (2023):

On June 30, the United States Supreme Court held that it would violate the Free Speech Clause of the First Amendment for Colorado to (through the Colorado Anti-Discrimination Act) force a website designer to create a wedding website for a same-sex couple, because it would compel her to create speech in which she did not believe.

CALIFORNIA RULES OF PROFESSIONAL CONDUCT

Rule 8.4.1 Prohibited Discrimination, Harassment and Retaliation:  

(a) 	In representing a client, or in terminating or refusing to accept the representation of any client, a lawyer shall not:
(1) 	unlawfully harass or unlawfully discriminate against persons on the basis of any protected characteristic; or
(2)	unlawfully retaliate against persons.
(b)	In relation to a law firm’s operations, a lawyer shall not: 
(1)	on the basis of any protected characteristic,
(i)	unlawfully discriminate or knowingly permit unlawful discrimination;
(ii)	unlawfully harass or knowingly permit the unlawful harassment of an employee, an applicant, an unpaid intern or volunteer, or a person providing services pursuant to a contract; or
(iii)	unlawfully refuse to hire or employ a person, or refuse to select a person for a training program leading to employment, or bar or discharge a person from employment or from a training program leading to employment, or discriminate against a person in compensation or in terms, conditions, or privileges of employment; or
(2)	unlawfully retaliate against persons.


(c)	For purposes of this rule:
(1)	“protected characteristic” means race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, genetic information, marital status, sex, gender, gender identity, gender expression, sexual orientation, age, military and veteran status, or other category of discrimination prohibited by applicable law, whether the category is actual or perceived;
(2)	“knowingly permit” means to fail to advocate corrective action where the lawyer knows of a discriminatory policy or practice that results in the unlawful discrimination or harassment prohibited by paragraph (b);
(3)	“unlawfully” and “unlawful” shall be determined by reference to applicable state and federal statutes and decisions making unlawful discrimination or harassment in employment and in offering goods and services to the public; and DFEH has an online portal for attorneys to submit notices of certain State Bar disciplinary charges (rule 8.4.1(e)).
(4)	“retaliate” means to take adverse action against a person because that person has (i) opposed, or (ii) pursued, participated in, or assisted any action alleging, any conduct prohibited by paragraphs (a)(1) or (b)(1) of this rule. . . .

COMMENTS:
· [1] Conduct that violates this rule undermines confidence in the legal profession and our legal system and is contrary to the fundamental principle that all people are created equal. A lawyer may not engage in such conduct through the acts of another. (See rule 8.4(a).) In relation to a law firm’s operations, this rule imposes on all law firm lawyers the responsibility to advocate corrective action to address known harassing or discriminatory conduct by the firm or any of its other lawyers or nonlawyer personnel. Law firm management and supervisorial lawyers retain their separate responsibility under rules 5.1 and 5.3. Neither this rule nor rule 5.1 or 5.3 imposes on the alleged victim of any conduct prohibited by this rule any responsibility to advocate corrective action.
· [3] A lawyer does not violate this rule by limiting the scope or subject matter of the lawyer’s practice or by limiting the lawyer’s practice to members of underserved populations. A lawyer also does not violate this rule by otherwise restricting who will be accepted as clients for advocacy-based reasons, as required or permitted by these rules or other law.
· [5] What constitutes a failure to advocate corrective action under paragraph (c)(2) will depend on the nature and seriousness of the discriminatory policy or practice, the extent to which the lawyer knows of unlawful discrimination or harassment resulting from that policy or practice, and the nature of the lawyer’s relationship to the lawyer or law firm implementing that policy or practice. For example, a law firm  non- management and non-supervisorial lawyer who becomes aware that the law firm  is engaging in a discriminatory hiring practice may advocate corrective action by bringing that discriminatory practice to the attention of a law firm  management lawyer who would have responsibility under rule 5.1 or 5.3 to take reasonable remedial action upon becoming aware of a violation of this rule.



Rule 1.1 Competence:

(a)	A lawyer shall not intentionally, recklessly, with gross negligence, or repeatedly fail to perform legal services with competence.

Rule 1.2 Scope of Representation and Allocation of Authority:  

(a)	Subject to rule 1.2.1, a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by rule 1.4, shall reasonably consult with the client as to the means by which they are to be pursued. Subject to Business and Professions Code section 6068, subdivision (e)(1) and rule 1.6, a lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client’s decision whether to settle a matter. Except as otherwise provided by law in a criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.
(b)	A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances, is not otherwise prohibited by law, and the client gives informed consent.

COMMENTS:
· [1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be served by legal representation, within the limits imposed by law and the lawyer’s professional obligations. (See, e.g., Cal. Const., art. I, § 16; Pen. Code, §1018.)
· [3] A lawyer’s representation of a client, including representation by appointment,
does not constitute an endorsement of the client’s political, economic, social or moral views or activities.

Rule 1.2.1 Advising or Assisting the Violation of Law:  

(a)	A lawyer shall not counsel a client to engage, or assist a client in conduct that the lawyer knows is criminal, fraudulent, or a violation of any law, rule, or ruling of a tribunal.
(b)	Notwithstanding paragraph (a), a lawyer may:
(1)	discuss the legal consequences of any proposed course of conduct with a client; and
(2)	counsel or assist a client to make a good faith effort to determine the validity, scope, meaning, or application of a law, rule, or ruling of a tribunal.
		
COMMENTS:
· [5] If a lawyer comes to know or reasonably should know that a client expects assistance not permitted by these rules or other law or if the lawyer intends to act contrary to the client’s instructions, the lawyer must advise the client regarding the limitations on the lawyer’s conduct. (See rule 1.4(a)(4).)

Rule 1.3 Diligence:

(a)	A lawyer shall not intentionally, repeatedly, recklessly or with gross negligence fail to act with reasonable diligence in representing a client.
(b)	For purposes of this rule, “reasonable diligence” shall mean that a lawyer acts with commitment and dedication to the interests of the client and does not neglect or disregard, or unduly delay a legal matter entrusted to the lawyer.

Rule 1.4 Communication with Clients:

(a)	A lawyer shall:. . . 
(2)	reasonably consult with the client about the means by which to accomplish the client’s objectives in the representation;
. . . 
(4)	advise the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.

Rule 1.7 Conflict of Interest: Current Clients:

. . .
(b)	A lawyer shall not, without informed written consent from each affected client and compliance with paragraph (d), represent a client if there is a significant risk the lawyer’s representation of the client will be materially limited by the lawyer’s responsibilities to or relationships with another client, a former client or a third person, or by the lawyer’s own interests
.…
(d)	Representation is permitted under this rule only if the lawyer complies with
paragraphs (a), (b), and (c), and:
(1)	the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;
(2)	the representation is not prohibited by law; and
(3)	the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal.

Rule 1.16 Declining or Terminating Representation:

(a)	Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client
if: 
. . . 
(2)	the lawyer knows or reasonably should know that the representation will
result in violation of these rules or of the State Bar Act . . . 
(b)	Except as stated in paragraph (c), a lawyer may withdraw from representing a
client if: 
. . . 
(2)	the client either seeks to pursue a criminal or fraudulent course of conduct
or has used the lawyer’s services to advance a course of conduct that the
lawyer reasonably believes was a crime or fraud;
(3)	the client insists that the lawyer pursue a course of conduct that is criminal
or fraudulent;
(4)	the client by other conduct renders it unreasonably difficult for the lawyer to
carry out the representation effectively; . . . 
(9)	a continuation of the representation is likely to result in a violation of these
rules or the State Bar Act



Rule 5.1 Responsibilities of Managerial and Supervisory Lawyers:

(a)	A lawyer who individually or together with other lawyers possesses managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm comply with these rules and the State Bar Act.
(b)	A lawyer having direct supervisory authority over another lawyer, whether or not a member or employee of the same law firm, shall make reasonable efforts to ensure that the other lawyer complies with these rules and the State Bar Act.
(c)	A lawyer shall be responsible for another lawyer’s violation of these rules and the State Bar Act if:
(1)	the lawyer orders or, with knowledge of the relevant facts and of the specific conduct, ratifies the conduct involved; or
(2)	the lawyer, individually or together with other lawyers, possesses managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, whether or not a member or employee of the same law firm, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action. 

CALIFORNIA CODE OF JUDICIAL ETHICS

CANON 2 - A JUDGE SHALL AVOID IMPROPRIETY AND THE APPEARANCE OF IMPROPRIETY IN ALL OF THE JUDGE’S ACTIVITIES

…
C.	Membership in Organizations
A judge shall not hold membership in any organization that practices invidious discrimination on the basis of race, sex, gender, gender identity, gender expression, religion, national origin, ethnicity, or sexual orientation. This canon does not apply to membership in a religious organizations.

CANON 3 – A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL OFFICE IMPARTIALLY, COMPETENTLY, AND DILIGENTLY

A.	Judicial Duties in General
All of the judicial duties prescribed by law shall take precedence over all other activities of every judge. In the performance of these duties, these standards apply.

B.	Adjudicative Responsibilities
(1) A judge shall hear and decide all matters assigned to the judge except those in which he or she is disqualified. 
(2) A judge shall be faithful to the law regardless of partisan interests, public clamor, or fear of criticism, and shall maintain professional competence in the law.
(3) A judge shall require order and decorum in proceedings before the judge.
(4) A judge shall be patient, dignified, and courteous to litigants, jurors, witnesses, lawyers, and others with whom the judge deals in an official capacity, and shall require similar conduct of lawyers and of all staff and court personnel under the judge’s direction and control.
(5) A judge shall perform judicial duties without bias or prejudice. A judge shall not, in the performance of judicial duties, engage in speech, gestures, or other conduct that would reasonably be perceived as (a) bias, prejudice, or harassment based upon race, sex, gender, gender identity, gender expression, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation, or (b) sexual harassment.
(6) A judge shall require lawyers in proceedings before the judge to refrain from (a) manifesting, by words or conduct, bias, prejudice, or harassment based upon race, sex, gender, gender identity, gender expression, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation, or (b) sexual harassment against parties, witnesses, counsel, or others. This canon does not preclude legitimate advocacy when race, sex, gender, gender identity, gender expression, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, political affiliation, or other similar factors are issues in the proceeding. 
…
(8) A judge shall dispose of all judicial matters fairly, promptly, and efficiently. A judge shall manage the courtroom in a manner that provides all litigants the opportunity to have their matters fairly adjudicated in accordance with the law. 

C.	Administrative Responsibilities
(1) A judge shall diligently discharge the judge’s administrative responsibilities impartially, on the basis of merit, without bias or prejudice, free of conflict of interest, and in a manner that promotes public confidence in the integrity of the judiciary. A judge shall not, in the performance of administrative duties, engage in speech, gestures, or other conduct that would reasonably be perceived as (a) bias, prejudice, or harassment, including but not limited to bias, prejudice, or harassment based upon race, sex, gender, gender identity, gender expression, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation, or (b) sexual harassment.
…
(3) A judge shall require staff and court personnel under the judge’s direction and control to observe appropriate standards of conduct and to refrain from (a) manifesting bias, prejudice, or harassment based upon race, sex, gender, gender identity, gender expression, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation, or (b) sexual harassment in the performance of their official duties.

D.	Disciplinary Responsibilities
…
(2) Whenever a judge has personal knowledge, or concludes in a judicial decision, that a lawyer has committed misconduct or has violated any provision of the Rules of Professional Conduct, the judge shall take appropriate corrective action, which may include reporting the violation to the appropriate authority.

CANON 4 – A JUDGE SHALL SO CONDUCT THE JUDGE’S QUASI-JUDICIAL AND EXTRAJUDICIAL ACTIVITIES AS TO MINIMIZE THE RISK OF CONFLICT WITH JUDICIAL OBLIGATIONS

A.	Extrajudicial Activities in General
A judge shall conduct extrajudicial activities so they do not (1) cast reasonable doubt on the judge’s capacity to act impartially, (2) demean the judicial office, (3) interfere with the proper performance of judicial duties, or (4) lead to frequent disqualification of the judge.

STATUTES

California Business & Professions Code § 6068:

It is the duty of an attorney to do all of the following:
(a)	To support the Constitution and laws of the United States and of this state.
(b)	To maintain the respect due to the courts of justice and judicial officers.
(c)	To counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal or just, except the defense of a person charged with a public offense. …



ARTICLES/OTHER RELEVANT RESOURCES

Nate Raymond, US Law Firm Alters Diversity Fellowship Criteria After Lawsuit, Reuters, September 6, 2023:
https://www.reuters.com/sustainability/society-equity/us-law-firm-alters-diversity-fellowship-criteria-after-lawsuit-2023-09-06/

Associated Press, Wisconsin, Lawsuit Alleges Wisconsin Bar Association Minority Program is Unconstitutional, Spectrum News 1, December 20, 2023:
https://spectrumnews1.com/wi/milwaukee/news/2023/12/20/lawsuit--wisconsin-bar-association--minority-program--unconstitutional-

Attorney Generals’ Letter to Fortune 100 CEOs:
https://ag.ks.gov/docs/default-source/documents/corporate-racial-discrimination-multistate-letter.pdf?sfvrsn=968abc1a_2
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