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California Rules of Professional Responsibility
· Rule 1.4 Communication with Clients
(a) A lawyer shall: 
(1) promptly inform the client of any decision or circumstance with respect to which disclosure or the client’s informed consent* is required by these rules or the State Bar Act; 
(2) reasonably* consult with the client about the means by which to accomplish the client’s objectives in the representation; 
(3) keep the client reasonably* informed about significant developments relating to the representation, including promptly complying with reasonable* requests for information and copies of significant documents when necessary to keep the client so informed; and 
(4) advise the client about any relevant limitation on the lawyer’s conduct when the lawyer knows* that the client expects assistance not permitted by the Rules of Professional Conduct or other law. 
(b) A lawyer shall explain a matter to the extent reasonably* necessary to permit the client to make informed decisions regarding the representation. 
(c) A lawyer may delay transmission of information to a client if the lawyer reasonably believes* that the client would be likely to react in a way that may cause imminent harm to the client or others. 
(d) A lawyer’s obligation under this rule to provide information and documents is subject to any applicable protective order, non-disclosure agreement, or limitation under statutory or decisional law.
· Rule 1.7 Conflict of Interest; Current Clients
(a) A lawyer shall not, without informed written consent* from each client and compliance with paragraph (d), represent a client if the representation is directly adverse to another client in the same or a separate matter. 
(b) A lawyer shall not, without informed written consent* from each affected client and compliance with paragraph (d), represent a client if there is a significant risk the lawyer’s representation of the client will be materially limited by the lawyer’s responsibilities to or relationships with another client, a former client or a third person,* or by the lawyer’s own interests. 
(c) Even when a significant risk requiring a lawyer to comply with paragraph (b) is not present, a lawyer shall not represent a client without written* disclosure of the relationship to the client and compliance with paragraph (d) where: 
(1) the lawyer has, or knows* that another lawyer in the lawyer’s firm* has, a legal, business, financial, professional, or personal relationship with or responsibility to a party or witness in the same matter; or 
(2) the lawyer knows* or reasonably should know* that another party’s lawyer is a spouse, parent, child, or sibling of the lawyer, lives with the lawyer, is a client of the lawyer or another lawyer in the lawyer’s firm,* or has an intimate personal relationship with the lawyer. 
(d) Representation is permitted under this rule only if the lawyer complies with paragraphs (a), (b), and (c), and: 
(1) the lawyer reasonably believes* that the lawyer will be able to provide competent and diligent representation to each affected client; 
(2) the representation is not prohibited by law; and 
(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal.
· Rule 8.4 Misconduct
It is professional misconduct for a lawyer to: 
(a) violate these rules or the State Bar Act, knowingly* assist, solicit, or induce another to do so, or do so through the acts of another; 
(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects; 
(c) engage in conduct involving dishonesty, fraud,* deceit, or reckless or intentional misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice; 
(e) state or imply an ability to influence improperly a government agency or official, or to achieve results by means that violate these rules, the State Bar Act, or other law; or 
(f) knowingly* assist, solicit, or induce a judge or judicial officer in conduct that is a violation of an applicable code of judicial ethics or code of judicial conduct, or other law. For purposes of this rule, “judge” and “judicial officer” have the same meaning as in rule 3.5(c).
Comment [1] A violation of this rule can occur when a lawyer is acting in propria persona or when a lawyer is not practicing law or acting in a professional capacity.
Comment [6] This rule does not prohibit those activities of a particular lawyer that are protected by the First Amendment to the United States Constitution or by Article I, section 2 of the California Constitution.
· Rule 8.4.1 Prohibited Discrimination, Harassment and Retaliation
(a) In representing a client, or in terminating or refusing to accept the representation of any client, a lawyer shall not: 
(1) unlawfully harass or unlawfully discriminate against persons* on the basis of any protected characteristic; or 
(2) unlawfully retaliate against persons.* 
(b) In relation to a law firm’s operations, a lawyer shall not: 
(1) on the basis of any protected characteristic, 
(i) unlawfully discriminate or knowingly* permit unlawful discrimination; 
(ii) unlawfully harass or knowingly* permit the unlawful harassment of an employee, an applicant, an unpaid intern or volunteer, or a person* providing services pursuant to a contract; or 
(iii) unlawfully refuse to hire or employ a person*, or refuse to select a person* for a training program leading to employment, or bar or discharge a person* from employment or from a training program leading to employment, or discriminate against a person* in compensation or in terms, conditions, or privileges of employment; or
(2) unlawfully retaliate against persons.* 
(c) For purposes of this rule: 
(1) “protected characteristic” means race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, genetic information, marital status, sex, gender, gender identity, gender expression, sexual orientation, age, military and veteran status, or other category of discrimination prohibited by applicable law, whether the category is actual or perceived; 
(2) “knowingly permit” means to fail to advocate corrective action where the lawyer knows* of a discriminatory policy or practice that results in the unlawful discrimination or harassment prohibited by paragraph (b); 
(3) “unlawfully” and “unlawful” shall be determined by reference to applicable state and federal statutes and decisions making unlawful discrimination or harassment in employment and in offering goods and services to the public; 
(4) “retaliate” means to take adverse action against a person* because that person* has (i) opposed, or (ii) pursued, participated in, or assisted any action alleging, any conduct prohibited by paragraphs (a)(1) or (b)(1) of this rule.
Comment [1] Conduct that violates this rule undermines confidence in the legal profession and our legal system and is contrary to the fundamental principle that all people are created equal. A lawyer may not engage in such conduct through the acts of another. (See rule 8.4(a).) In relation to a law firm’s operations, this rule imposes on all law firm* lawyers the responsibility to advocate corrective action to address known* harassing or discriminatory conduct by the firm* or any of its other lawyers or nonlawyer personnel.
Comment [4] This rule does not apply to conduct protected by the First Amendment to the United States Constitution or by Article I, section 2 of the California Constitution.
Comment [5] What constitutes a failure to advocate corrective action under paragraph (c)(2) will depend on the nature and seriousness of the discriminatory policy or practice, the extent to which the lawyer knows* of unlawful discrimination or harassment resulting from that policy or practice, and the nature of the lawyer’s relationship to the lawyer or law firm* implementing that policy or practice. For example, a law firm* non-management and non-supervisorial lawyer who becomes aware that the law firm* is engaging in a discriminatory hiring practice may advocate corrective action by bringing that discriminatory practice to the attention of a law firm* management lawyer who would have responsibility under rule 5.1 or 5.3 to take reasonable* remedial action upon becoming aware of a violation of this rule.

Statutory Provisions
Labor Code § 1101. Political Activities of Employees; Prohibition of Control by Employer
No employer shall make, adopt, or enforce any rule, regulation, or policy:

(a) Forbidding or preventing employees from engaging or participating in politics or from becoming candidates for public office.

(b) Controlling or directing, or tending to control or direct the political activities or affiliations of employees.

Labor Code § 1102. Coercion or Influence of Political Activities of Employees
No employer shall coerce or influence or attempt to coerce or influence his employees through or by means of threat of discharge or loss of employment to adopt or follow or refrain from adopting or following any particular course or line of political action or political activity.

Case Law
Couch v. Morgan Stanley & Co. Inc., 2015 WL 4716297 (E.D. Cal. Aug. 7, 2015)
Employer terminated former employee after he was sworn in on county board of supervisors for a legitimate, non-political reason, and thus did not violate California Labor Code provisions that prohibited employers from interfering with the fundamental right of employees to engage in political activity, which, as predicted by Court of Appeals, only applied when an employer terminated an employee for political reasons, where employee, a financial advisor, could not work both as a full-time financial advisor and a full-time supervisor.   
Napear v. Bonneville International Corporation, 2023 WL 3025258 (E.D. Cal. April 20, 2023)
Employee terminated for posting on Twitter “ALL LIVES MATTER…EVERY SINGLE ONE” in response to the Black Lives Matter movement. While the court granted employer’s motion to dismiss with leave to amend, it emphasized that liability under California Labor Code provisions protecting the fundamental right of employees in general to engage in political activity without interference by employers is triggered only if an employer fires an employee based on a political motive. 


Smedley v. Capps, Staples, Ward, Hastings, 820 F.Supp. 1227 (N.D. Cal. May 18, 1993)
Material issues of fact, precluding summary judgment on behalf of dismissed attorney, existed as to whether law firm had forbidden or prevented her from engaging in political activity in violation of state statute, by restricting her activities on behalf of gay-lesbian rights movement;  it was questionable whether supervising partner's request, that she not mention such activities at firm's social gatherings or with clients, was a restriction on political activity, and there was question whether article appearing in newspaper identifying her as being associated with movement was cause of her discharge.  
Gay Law Students Ass'n v. Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458 
Struggle of homosexual community for equal rights, particularly in view of employment, must be recognized as a political activity within this section and § 1102 protecting fundamental right of employees in general to engage in political activity without interference by employers. 
Johnston v. Koppes, 850 F.2d 594 (9th Cir. 1988)
Attorney employed by the State Department of Health Services attended a legislative committee hearing on the subject of the use of state funds for abortion. The attorney, whose views on that subject diverged from those of the office that employed her, did not speak at the hearing or communicate her views in any manner, but the department nonetheless demoted her and transferred her to another section. In the course of upholding the denial of the department's motion for summary judgment as to the attorney's cause of action under 42 United States Code section 1983, the Ninth Circuit stated that “[l]oyalty to a client requires subordination of a lawyer's personal interests when acting in a professional capacity. But loyalty to a client does not require extinguishment of a lawyer's deepest convictions; and there are occasions where exercise of these convictions—even an exercise debatable in professional terms—is protected by the Constitution.”  
Biggs v. Best, Best & Krieger, 189 F.3d 989 (9th Cir. 1999)
Attorney with private law firm that performed services of city attorney occupied policymaking position with respect to city, and therefore city council members did not violate attorney's clearly established First Amendment rights when they threatened to fire her law firm based on her political activities and those of her family, entitling them to qualified immunity against attorney's retaliation claim, notwithstanding attorney's reliance on city attorney's nonpartisan nature and minor role that she played in city matters while at law firm; attorney performed, and was available to perform, such tasks as advising city officials, representing city, planning to implement city goals, drafting ordinances, negotiating contracts, and rendering legal opinions, and her family's role in seeking mayor's recall would have conflicted with her work for city.
Kaelble v. Tulare County, 2016 WL 2743223 (E.D. Cal. May 11, 2016)
Supervising District Attorney terminated following her support of her husband who was running for the position of District Attorney against the current sitting District Attorney. Attorney brought this case against District Attorney and the County under § 1983, alleging that they terminated her for her support of her husband’s campaign in violation of her First Amendment rights. The court held it was beyond dispute that attorney’s First Amendment rights were implicated when she was terminated, in part, for her supporting her husband's candidacy for the DA position, but because attorney was a “policymaker” and confidential employee her termination did not violate the First Amendment. 

California State Bar Ethics Opinion
2016 – 0196. Attorney Blogging
“By its nature, blogging raises First Amendment free speech issues. Prohibited for most of the 20th Century, advertising by attorneys was found to be protected commercial speech by the U.S. Supreme Court in Bates v. State Bar of Arizona (1977) 433 U.S. 350. Bates provides that truthful attorney advertising cannot be absolutely prohibited, but may be subject to reasonable restrictions.”
“In contrast, informational and educational writing by lawyers for publication, such as newspaper and magazine articles and practice guides, historically have been considered core or political speech, fully protected under the First Amendment and subject to restriction or limitation only under extraordinary circumstances, such as when public health and safety is at risk. This is true even though most articles on legal topics by attorneys likely are written, at least in part, to enhance the authoring attorney’s professional reputation and visibility and, for attorneys in private practice, to increase business. As has been made clear by both the U.S. Supreme Court (see Bolger v. Youngs Drug Products Corp. (1983) 463 U.S. 60, 66–68) and the California Supreme Court (see Kasky v. Nike, Inc. (2002) 27 Cal.4th 939, 956–962), the fact that a blog is economically motivated does not, in and of itself, mean that it is “commercial speech” subject to regulation by the State Bar as advertising; commercial motivation is only a factor to be considered.”
“Most “traditional” blogs expressing the blogger’s knowledge and opinions on various topics and issues, legal and non-legal, will be regarded as core or political speech. However, if a blog post advertises the attorney’s availability for employment, according to the standards established by the Rules of Professional Conduct and statutes adopted in light of the court cases applicable to attorney advertising, the blog may be held subject to those rules and statutes.”

Law Review and Professional Articles
Tips for Navigating Social Media’s Thicket of Ethical Risks, Shari L. Klevens, Alanna G. Clair, Daily Journal, Feb. 8, 2024
“Many attorneys recognize the value of social media in promoting their law practice. However, they may not always appreciate that their online conduct needs the same level of care in their personal capacity. Although attorneys may believe they are immune from the bar’s scrutiny when acting in their personal capacity, they may be unable to remove their proverbial attorney “hat” and free themselves of their ethical obligations when posting online.”

“Seemingly innocuous personal social media posts may create risk or tension with existing clients. One issue implicated by the use of social media is the potential that the attorney’s posts could arguably be seen to create a “positional” conflict. For example, this type of conflict may arise where, on the one hand, an attorney advocates for a particular interpretation of a regulation in one lawsuit because to do so is in the best interests of the client they represent, and, on the other hand, argues for the opposite interpretation of the same regulation in another lawsuit on behalf of a different client at the same time. As made clear by Comment 7 to Rule 1.7 of the California Rules of Professional Conduct, this type of scenario, standing alone, typically does not create a conflict requiring the client’s informed written consent absent other factors. Still, the “blur” of social media arguably makes it less clear whether such positional conflicts arise where an attorney takes one position on behalf of a client and, at the same time, argues or expresses support for the opposite position on a personal social media account.”

First Amendment and the Rule of Law: Lawyers and Their Duty to Democracy, Georgetown Law Review, Claris Park, Volume 35, Issue 4, 2022 [discussing a lawyer’s first amendment rights against the backdrop of the Model Rules of Professional Conduct and the impact on the speech of Sidney Powell and Rudy Giuliani during the 2020 election]. 
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