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I. California State Bar Rules
a. Rule 7.1
i. “A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the communication considered as a whole not materially misleading.”
ii. “Communications” as defined by comments section: 
1. “A communication includes any message or offer made by or on behalf of a lawyer concerning the availability for professional employment of a lawyer or a lawyer’s law firm* directed to any person.”
“A communication that contains an express guarantee or warranty of the result of a particular representation is a false or misleading communication under this rule.”
2. “This rule prohibits truthful statements that are misleading. A truthful statement is misleading if it omits a fact necessary to make the lawyer’s communication considered as a whole not materially misleading. A truthful statement is also misleading if it is presented in a manner that creates a substantial likelihood that it will lead a reasonable person to formulate a specific conclusion about the lawyer or the lawyer’s services for which there is no reasonable factual foundation. Any communication that states or implies “no fee without recovery” is also misleading unless the communication also expressly discloses whether or not the client will be liable for costs.” 
3. “A communication that truthfully reports a lawyer’s achievements on behalf of clients or former clients, or a testimonial about or endorsement of the lawyer, may be misleading if presented so as to lead a reasonable person to form an unjustified expectation that the same results could be obtained for other clients in similar matters without reference to the specific factual and legal circumstances of each client’s case. Similarly, an unsubstantiated comparison of the lawyer’s services or fees with the services or fees of other lawyers may be misleading if presented with such specificity as would lead a reasonable person to conclude that the comparison can be substantiated. An appropriate disclaimer or qualifying language often avoids creating unjustified expectations.”
b. Rule 7.2
i. “(a) Subject to the requirements of rules 7.1 and 7.3, a lawyer may advertise services through any written,* recorded or electronic means of communication, including public media. 
ii. (b) A lawyer shall not compensate, promise or give anything of value to a person* for the purpose of recommending or securing the services of the lawyer or the lawyer’s law firm,* except that a lawyer may: 
1. (1) pay the reasonable* costs of advertisements or communications permitted by this rule; 
2. (2) pay the usual charges of a legal services plan or a qualified lawyer referral service. A qualified lawyer referral service is a lawyer referral service established, sponsored and operated in accordance with the State Bar of California’s Minimum Standards for a Lawyer Referral Service in California; 
3. (3) pay for a law practice in accordance with rule 1.17; 
4. (4) refer clients to another lawyer or a nonlawyer professional pursuant to an arrangement not otherwise prohibited under these Rules or the State Bar Act that provides for the other person* to refer clients or customers to the lawyer, if: (i) the reciprocal referral arrangement is not exclusive; and (ii) the client is informed of the existence and nature of the arrangement; (
5. (5) offer or give a gift or gratuity to a person* having made a recommendation resulting in the employment of the lawyer or the lawyer’s law firm,* provided that the gift or gratuity was not offered or given in consideration of any promise, agreement, or understanding that such a gift or gratuity would be forthcoming or that referrals would be made or encouraged in the future. 
iii. (c) Any communication made pursuant to this rule shall include the name and address of at least one lawyer or law firm* responsible for its content.”
iv. Comments:
1. [1] This rule permits public dissemination of accurate information concerning a lawyer and the lawyer’s services, including for example, the lawyer’s name or firm* name, the lawyer’s contact information; the kinds of services the lawyer will undertake; the basis on which the lawyer’s fees are determined, including prices for specific services and payment and credit arrangements; a lawyer’s foreign language ability; names of references and, with their consent, names of clients regularly represented; 2 and other information that might invite the attention of those seeking legal assistance. This rule, however, prohibits the dissemination of false or misleading information, for example, an advertisement that sets forth a specific fee or range of fees for a particular service where, in fact, the lawyer charges or intends to charge a greater fee than that stated in the advertisement. 
2. [4] Paragraph (b)(4) permits a lawyer to make referrals to another lawyer or nonlawyer professional, in return for the undertaking of that person* to refer clients or customers to the lawyer. Such reciprocal referral arrangements must not interfere with the lawyer’s professional judgment as to making referrals or as to providing substantive legal services. (See rules 2.1 and 5.4(c).) Conflicts of interest created by arrangements made pursuant to paragraph (b)(4) are governed by rule 1.7. A division of fees between or among lawyers not in the same law firm* is governed by rule 1.5.1. 
c. Rule 7.3
i. “(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit professional employment when a significant motive for doing so is the lawyer’s pecuniary gain, unless the person* contacted: 
1. (1) is a lawyer; or 
2. (2) has a family, close personal, or prior professional relationship with the lawyer.
ii. (b) A lawyer shall not solicit professional employment by written,* recorded or electronic communication or by in-person, telephone or real-time electronic contact even when not otherwise prohibited by paragraph (a), if: 
1. (1) the person* being solicited has made known* to the lawyer a desire not to be solicited by the lawyer; or 
2. (2) the solicitation is transmitted in any manner which involves intrusion, coercion, duress or harassment.
iii. (c) Every written,* recorded or electronic communication from a lawyer soliciting professional employment from any person* known* to be in need of legal services in a particular matter shall include the word “Advertisement” or words of similar import on the outside envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the recipient of the communication is a person* specified in paragraphs (a)(1) or (a)(2), or unless it is apparent from the context that the communication is an advertisement. 
iv. (d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer that uses in-person, live telephone or real-time electronic contact to solicit memberships or subscriptions for the plan from persons* who are not known* to need legal services in a particular matter covered by the plan. 
v. (e) As used in this rule, the terms “solicitation” and “solicit” refer to an oral or written* targeted communication initiated by or on behalf of the lawyer that is directed to a specific person* and that offers to provide, or can reasonably* be understood as offering to provide, legal services.”
vi. Comments:
1. [1] A lawyer’s communication does not constitute a solicitation if it is directed to the general public, such as through a billboard, an Internet banner advertisement, a website or a television commercial, or if it is in response to a request for information or is automatically generated in response to Internet searches. 
d. Rule 8.3
i. “(a) A lawyer shall, without undue delay, inform the State Bar, or a tribunal* with jurisdiction to investigate or act upon such misconduct, when the lawyer knows* of credible evidence that another lawyer has committed a criminal act or has engaged in conduct involving dishonesty, fraud,* deceit, or reckless or intentional misrepresentation or misappropriation of funds or property that raises a substantial* question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects.”
ii. Comments – 
1. “This rule limits the reporting obligation to those offenses that a self-regulating profession must vigorously endeavor to prevent. A measure of judgment is, therefore, required in complying with the provisions of this rule. The term “substantial* question” refers to the seriousness of the possible offense and not the quantum of evidence of which the lawyer is aware.”
e. Rule 8.4
i. “It is professional misconduct for a lawyer to: 
1. (a) violate these rules or the State Bar Act, knowingly* assist, solicit, or induce another to do so, or do so through the acts of another;
2. (c) engage in conduct involving dishonesty, fraud,* deceit, or reckless or intentional misrepresentation”
ii. Comments – 
1. “This rule does not prohibit those activities of a particular lawyer that are protected by the First Amendment to the United States Constitution or by Article I, section 2 of the California Constitution.”

II. Historical Material Regarding Attorney Ethics
a. ABA 1908 Canons of Professional Ethics 
i.  Zeal - Canon of Ethics Part. II §15
1. “It is the duty of the lawyer to do whatever may enable him to succeed in winning his client’s cause.” 
2. “The lawyer owes ‘entire devotion to the interest of the client, warm zeal in the maintenance and defense of his rights and the exertion of his utmost learning and ability’, to the end that nothing be taken or withheld from him, save by the rules of law, legally applied. No fear of judicial disfavor or pubic unpopularly should restrain him from the full discharge of his duty. In the judicial forum the client is entitled to the benefit of any and every remedy and defense that is authorized by the law of the land and he may expect his lawyer to assert every such remedy or defense.”  
III. ABA Model Code of Professional Responsibility 
a. 	Rule 1.3 Diligence 
1. [1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal inconvenience to the lawyer, and take whatever lawful and ethical measures are required to vindicate a client's cause or endeavor. A lawyer must also act with commitment and dedication to the interests of the client and with zeal in advocacy upon the client's behalf. A lawyer is not bound, however, to press for every advantage that might be realized for a client.” 


IV. Statutes
a. Business and Professions Code section 17100
i. “Any person, whether as principal, agent, officer or director, for himself, or for another person, or for any firm or corporation, or any corporation, who or which violates this chapter is guilty of a misdemeanor for each single violation and upon conviction thereof, shall be punished by a fine of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) or by imprisonment not exceeding six months or by both such fine and imprisonment, in the discretion of the court.”
b. Business and Professions Code section 17200
i. “As used in this chapter, unfair competition shall mean and include any unlawful, unfair or fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising and any act prohibited by Chapter 1 (commencing with Section 17500) of Part 3 of Division 7 of the Business and Professions Code.”
ii. Cal Bus & Prof Code § 17200 (lexis.com)
iii. Applicable case law 
1. Where one tradesman resorts to the use of any artifice or contrivance for the purpose of representing his goods or his business as the goods or business of a rival tradesman, thereby deceiving the people by causing them to trade with him when they intended to and would have otherwise traded with his rival, a fraud is committed which a court of equity will not allow to thrive. Weinstock, Lubin & Co. v. Marks (Cal. 1895), 109 Cal. 529, 42 P. 142, 1895 Cal. LEXIS 987.
2. Unfair competition is question of fact, and no inflexible rule can be stated as to what conduct will constitute unfair competition. Universal test is whether public is likely to be deceived. Pohl v. Anderson, 13 Cal. App. 2d 241, 56 P.2d 992 (1936), 1936 Cal. App. LEXIS 708.
3. In determining whether a particular business practice is unfair under B & P C § 17200 (former CC § 3369), the court must weigh the utility of the defendant’s conduct against the gravity of the harm to the alleged victim. Motors, Inc. v. Times Mirror Co. (Cal. App. 2d Dist. 1980), 102 Cal. App. 3d 735, 162 Cal. Rptr. 543, 1980 Cal. App. LEXIS 1524.
4. A violation of B & P C §§ 17200, 17500 (unfair competition and false and misleading statements), does not depend on potential customers reading a misleading contract. Such an interpretation would defeat the purpose behind the statutes, which is to protect against the likelihood of deception to the public, not just actual harm. The court may impose liability and civil penalties without individualized proof of reliance, deception, and injury if it is convinced that such a remedy is necessary to deter unfair practices. People v. Dollar Rent-A-Car Systems, Inc. (Cal. App. 1st Dist. 1989), 211 Cal. App. 3d 119, 259 Cal. Rptr. 191, 1989 Cal. App. LEXIS 563.
5. False and misleading representations necessarily constitute unfair business practices within the meaning of B & P C § 17200 (unfair competition). Section 17200 is designed to protect consumers against fraud and deceit as well as to protect competitors. It is broadly interpreted to bar all ongoing wrongful business activities in any context in which they appear. People v. Dollar Rent-A-Car Systems, Inc. (Cal. App. 1st Dist. 1989), 211 Cal. App. 3d 119, 259 Cal. Rptr. 191, 1989 Cal. App. LEXIS 563.
c. Civil Code section 1572 – Actual Fraud
i. “Actual fraud, within the meaning of this chapter, consists in any of the following acts, committed by a party to the contract, or with his connivance, with intent to deceive another party thereto, or to induce him to enter into the contract:
1. 1. The suggestion, as a fact, of that which is not true, by one who does not believe it to be true;
2. 2. The positive assertion, in a manner not warranted by the information of the person making it, of that which is not true, though he believes it to be true;
3. 3. The suppression of that which is true, by one having knowledge or belief of the fact;
4. 4. A promise made without any intention of performing it; or,
5. 5. Any other act fitted to deceive.”
ii. Cal Civ Code § 1572 (lexis.com)
iii. Applicable case law
1. Materiality of fact represented or suppressed in cases of fraud is determined by whether the fact relates to a matter of substance and directly affects the purpose of the party deceived in entering into a contract. Thomas v. Hawkins (Cal. App. 1950), 96 Cal. App. 2d 377, 215 P.2d 495, 1950 Cal. App. LEXIS 1382.
2. To make out case of actionable fraud it must appear alleged false representation was of material fact; and to be material it must be such that contract would not have been entered into without it. Chalas v. Andersen (Cal. App. 1st Dist. 1961), 192 Cal. App. 2d 452, 13 Cal. Rptr. 257, 1961 Cal. App. LEXIS 1960.
3. Intentional failure to disclose a material fact is actionable fraud if there is a fiduciary relationship giving rise to the duty to disclose it. Black v. Shearson, Hammill & Co. (Cal. App. 1st Dist. 1968), 266 Cal. App. 2d 362, 72 Cal. Rptr. 157, 1968 Cal. App. LEXIS 1518.
d. Civil Code section 1573 – Constructive Fraud
i. “Constructive fraud consists:
1. 1. In any breach of duty which, without an actually fraudulent intent, gains an advantage to the person in fault, or anyone claiming under him, by misleading another to his prejudice, or to the prejudice of anyone claiming under him; or,
2. 2. In any such act or omission as the law specially declares to be fraudulent, without respect to actual fraud.”
ii. Cal Civ Code § 1573 (lexis.com)
iii. Applicable case law
1. The relationship between an attorney and his client is one of strict fiduciary and confidential nature, and the attorney’s fiduciary duty involves more than refraining from exercising undue influence, but is of the very highest character. Trafton v. Youngblood (Cal. 1968), 69 Cal. 2d 17, 69 Cal. Rptr. 568, 442 P.2d 648, 1968 Cal. LEXIS 224.
2. Constructive fraud most frequently arises from breach of duty when relationship of trust and confidence exists, and it consists of any breach of duty which without actually fraudulent intent gains advantage to person in fault by misleading another to his prejudice. Darrow v. Robert A. Klein & Co. (Cal. App. 1931), 111 Cal. App. 310, 295 P. 566, 1931 Cal. App. LEXIS 1211.
e. Civil Code 1708-1711 – Deceit 
V. Referral Fees
a. California – req. “substantial” work on the file
b. Other states
      VI. Articles 
a. Attorney Advertising and the Contingency Fee Cost Paradox 
ARTICLE: Attorney Advertising and the Contingency Fee Cost Paradox, 65 Stan. L. Rev. 633
· Traditional judicial justification for attorney advertising is its benefit to clients of cutting down the costs of legal services. Used as justification in USSC case Bates v. AZ. 
· Main thesis of this article is undermining the empirical assumptions in the benefits of advertising 
· While it was true that clients saw a reduction in legal costs, in the immediate years following Bates, in the intervening decades there has been a shift 
· There is little evidence that advertising reduces the contingency fees that personal injury lawyers charge, and this is where legal advertising is most common 
· Contrarily some evidence supports that those who advertise personal injury legal services charged higher prices than their non-advertising counterparts. (Empirical study needs to be done to prove that proposition but the evidence that supports or disproves the proposition is also incomprehensive)
· Other evidence shows contingency fees have not reduced even while personal injury lawyers’ ad expenditures have increased 
· Contingency fee clients are uniquely insensitive to the prices they pay 
b. Lawyer Advertising: Is There Really a Problem? 
ARTICLE: LAWYER ADVERTISING: IS THERE REALLY A PROBLEM?, 22 Loy. L.A. Ent. L. Rev. 1
· This article discusses the historical evolution of attorney advertising and ethics and focuses on the impact attorney advertising has had on the image of the profession 
· The lawyers associated with the ABA who formulated and implemented the Canons were primarily commercial lawyers who represented large clients, rather than the smaller, less dignified practitioners. 71 At that time, membership in the ABA was selective. In 1900, just 1.3 percent of the country's lawyers were members, and grew to only 3 percent by 1910. 72 Thus, it is not surprising that the proscriptions against advertising and solicitation did not impact the practice of the well established lawyer, but rather worked to the disadvantage of the small law firm and solo practitioner who had problems procuring clients. 73 The Canons, and their proscription against advertising and solicitation, remained intact for six decades. Ultimately, these proscriptions were carried over to the Model Code of Professional Responsibility ("Model Code") which replaced the Canons in 1969. 74 This occurred even though the question had arisen as to whether this prohibition worked to defend the values of the profession or "to mask the self-seeking stratagems of a conservative elite
ARTICLE: LAWYER ADVERTISING: IS THERE REALLY A PROBLEM?, 22 Loy. L.A. Ent. L. Rev. 1, 9
· The Model Rules enlarged the sphere of acceptable lawyer advertising in the face of the Supreme Court's response to restrictions on speech and the view that the public sought information. Rather than approach lawyer advertising from a regulatory format of the laundry list, the drafters of the Model Rules chose to approach the matter more liberally, prohibiting only false or misleading communications. 82
ARTICLE: LAWYER ADVERTISING: IS THERE REALLY A PROBLEM?, 22 Loy. L.A. Ent. L. Rev. 1, 10
· Supreme court’s emphasis on consumer protection across its caselaw by balancing benefits of more truthful information to the consumer against the possibility of deception 
· The cases evidence a preference for greater disclosure and a desire to avoid prophylactic rules when narrower regulations would suffice
ARTICLE: LAWYER ADVERTISING: IS THERE REALLY A PROBLEM?, 22 Loy. L.A. Ent. L. Rev. 1, 14
· For those concerned with the perceived image problem, the reputation of the legal profession can be adequately protected on a case-by-case basis. Advertisements that are misleading can be regulated through the state bar, while those that are only distasteful will be left to the judgment of the consumer. An attorney who generates such an advertisement takes the risk that the consumer will either be overly suspicious of the quality of services offered or will ignore the advertisement completely. Further, attorneys who do not provide quality service may be driven out of the market by the demand of expending significant resources in an ongoing effort to produce new clients rather than thriving on repeat and referral business. These factors and the realities of economic pressures and commercial life require the recognition of legal services as a market commodity and the removal of any distinctions between legal advertising and other forms of commercial speech
ARTICLE: LAWYER ADVERTISING: IS THERE REALLY A PROBLEM?, 22 Loy. L.A. Ent. L. Rev. 1, 29

