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The Promise and Perils



PROGRAM OVERVIEW

The funding of litigation by a third party who is not the client - also
known as third-party (or non-party) litigation funding -- has been
described as one of the “biggest and most influential trends in civil
justice” by RAND, the New York Times, and others. It is also
controversial. Some have raised concerns that third-party litigation funding
fuels frivolous lawsuits or forces vulnerable clients to accept unfair deals.
Others argue litigation funding is a dynamic new model for expanding
access to justice. Regardless of where you stand, it is indisputable that
litigation funding arrangements often lack transparency, creating the risk
of unwelcome surprises for attorneys and clients alike. There is potential
for conflicts between funder(s) and the party funded. And there is serious

danger of breaching the attorney’s duties of confidentiality and loyalty.

Team 2’s presentation explores the ethical and practical issues and pitfalls
that arise from third-party litigation funding. Using two scenarios - one
from the world of corporate/employment law and another from the world
of family law — we consider the way in which the funder’s demands on
both attorney and client can suddenly and unexpectedly compromise the
) . . . . .
attorney’s duties to exercise independent professional judgment, zealously
advocate for their client alone, and maintain their client’s confidentiality.

The presentation also examines recent legislative proposals in this area.
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SCENE 4: A PARTING OF THE WAYS
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ln a funcler’s WOFld

Money, money, money, can’t speak bluntly

[n a funder’s world
Aha....
They won’t listen to you
[t is only the money

ln a Funcler’s WOI‘ld...

In a funder’s world!
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